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Liability Accountants Certifying Incorrect 
Balance Sheet 


Accountants who negligently certify incorrect balance 
sheet, even though they are not guilty deliberate active 
fraud, may held liable bank for loans made reliance 
the balance sheet. This was decided the Court Ap- 
peals New York, State Street Trust Company Ernst, 
Rep. (2d) 416. 

The facts showed that the Pelz-Greenstein Company, 
engaged the business financing wholesalers and mills, 
applied the plaintiff bank for loan $800,000. The presi- 
dent the company presented estimated balance sheet and 
stated that the defendants, firm accountants, were making 
audit the company and would prepare certified balance 
sheet. The plaintiff bank refused grant the Pelz Company’s 
request for time loan until the certified balance sheet was 
presented. However, pending the receipt the certified bal- 
ance sheet, the bank made demand loan the 
company. 

The defendants prepared the balance sheet and delivered it, 
together with ten copies, the Pelz Company. The defend- 
ants knew, course, that these documents would used for 
the obtaining credit. According the balance sheet, the 
company had assets about $8,000,000 and debts less than 
$5,000,000, its capital over $3,000,000 was unimpaired and 
had surplus about $88,000. The fact was that the com- 
pany was the time insolvent, and later went into bankruptcy. 
What sum, any, the bank collected from the bankrupt 
estate, does not appear. 

similar decisions see Banking Law Journal Digest (Founth 


Edition) §851. 
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About month after delivering the balance sheet, the de- 
fendants sent letter the Pelz Company containing com- 
ments and explanations the balance sheet. Apparently 
there was only one copy this letter and did not come 
the attention the plaintiff bank. 

Continuing with the statement facts, the court said: 


the brief respondents, Pelz and Greenstein are denominated 
deliberately dishonest. there conceded that they made old and 
probably uncollectible accounts appear good causing payments 
made Pelz-Greenstein, Inc., another corporation owned 
themselves, which payments, credited such old accounts, made 
appear the debtors had been paying their debts. They induced 
one Saqui, who freely admitted his own dishonesty and testified 
behalf plaintiff, furnish false inventories and assign Pelz- 
Greenstein large numbers false and fictitious accounts. one 
account $800,000 there were $300,000 wholly fictitious sales. 
the time Pelz-Greenstein was hopelessly insolvent. 


the trial the jury brought verdict for the plaintiff. 
The court, however, set this verdict aside and directed verdict 
favor the defendants. This was affirmed the Appel- 
late Division. the present appeal, the judgments the 
lower courts are reversed and new trial granted. The fol- 
lowing paragraphs are quoted from the court’s opinion: 


what extent may accountants held liable for their failure 
reveal this condition? have held that the absence contrac- 
tual relationship its equivalent, accountants cannot held liable 
for ordinary negligence preparing certified balance sheet even 
though they are aware that the balance sheet will used obtain 
credit. Ultramares Corporation Touche, 255 170, 
441, 1139. (This decision was published the May, 
1931, Law page 342.) Accountants, however, 
may liable third parties, even where there lacking deliberate 
active fraud. representation certified true the knowledge 
the accountants when knowledge there none, reckless misstatement, 
opinion based grounds flimsy lead the conclusion 
that there was genuine belief its truth, are all sufficient upon 
which base liability. refusal see the obvious, failure in- 
vestigate the doubtful, sufficiently gross, may furnish evidence lead- 
ing inference fraud impose liability for losses suffered 
those who rely the balance sheet. other words, heedlessness 
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and reckless disregard consequence may take the place deliberate 
intention. 

Ultramares Corporation Touche, 255 170, 174 
441, 1189, said with uncertainty that negligence, 
gross, blindness, even though not equivalent fraud, was suf- 
ficient sustain inference fraud. Our exact words were: “In 
this connection are bear mind the principle already stated 
the course this opinion that negligence blindness, even when 
not equivalent fraud, none the less evidence sustain infer- 
ence fraud. least this the negligence gross.” Page 
190, page 449. 

emphasize our holding that active and deliberate fraud was not 
necessary create liability, and that gross negligence, and even blind- 
ness the obvious may evidence sustain inference fraud, 
were careful point out that the language Kountze Kennedy, 
saying that misjudgment, however gross, want caution, however 
marked, not fraud, must confined the facts that case, where 
the trier the facts had found the defendants guiltless, and the ruling 
“amounted merely holding that finding fraud did not follow 
inference law.” Corporation Touche, supra, 
page 191, 174 page 449. 

The defendants, however, contend that they may escape all liability 
insisting that the balance sheet merely purported reflect the 
condition the books and that did this correctly. The balance 
sheet, however, did not correctly reflect the condition the company 
even shown the books, will later appear. Nor the duty 
accountant preparing balance sheet confined mere setting 
the items from the books. Such duties have been defined. 

“His [the auditor’s] business ascertain and state the true 
financial position the company the time the audit, and his 
duty confined that. But then comes the question, How 
ascertain that position? answer is, examining the books 
the company. But does not discharge his duty doing this 
without inquiry and without taking any trouble see that the books 
themselves shew the company’s true position. must take reasonable 
care ascertain that they so. Unless does this his audit would 
worse than idle farce. Assuming the books kept 
shew the true position company, the auditor has frame 
balance shewing that position according the books and certify 
that the balance sheet presented correct that sense. But his first 
duty examine the books, not merely for the purpose ascertain- 
ing what they shew, but also for the purpose satisfying himself 
that they shew the true financial position the company.” Matter 
London and General Bank, [1895] Ch. 678. 
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The record is, indeed, replete with evidence, both oral and docu- 
mentary, make prima facie case against the defendants. the 
first place, have these accountants guilty act which the 
equivalent active misrepresentation. April 1929, they sent 
Pelz-Greenstein the certified balance sheet, with ten additional copies, 
knowing that was used obtain credit. was said 
the persons whom these counterparts would shown the 
extent number the transactions which they would used. 
The range the transactions which certificate audit 
might expected play part was indefinite and wide the 
possibilities the business that was mirrored the summary.” Ultra- 
mares Corporation Touche, 255 170, 174, 174 441, 442, 
1189. Not until thirty days later did the accountants 
send Pelz-Greenstein letter explanation this balance sheet, 
and then apparently only one copy. important was this covering 
letter the minds defendants that, although the balance sheet at- 
tached the covering letter was other respects substantially identi- 
cal with the original balance sheet, contained the following notation, 
which did not appear all the original balance sheet released thirty 
days earlier: balance sheet subject the comments contained 
the letter attached and made part this report.” One the 
copartners, testifying before trial, said: want try prevent 
anyone using this balance sheet, without knowing the scope the 
examination which made, which set forth paragraph the 
full report. have had cases where our entire covering 
letter had been deleted from these reports and just the balance sheet 
used.” Yet, effect, these defendants themselves did just this. They 
held back this covering letter for thirty days and issued the balance 
sheet alone the world possible lenders. The loan the plaintiff 
was made long before this important covering letter was even sent. 

The above act the accountants, placing circulation certi- 
fied balance sheet which they practically concede should not used 
without knowing the scope the examination set forth the covering 
letter, and then allowing period thirty days elapse before send- 
ing the covering letter, and then only one copy, whereas there had 
been ten copies the certified balance sheet issued, was itself gross 
negligence and important piece evidence raising inference 
fraud. 

This brings the question reliance. Defendants contend 
that the difference between the estimated balance sheet furnished 
Pelz-Greenstein and the certified balance sheet prepared them was 
such that matter law plaintiff must have disregarded their 
certified balance sheet making the loan and decided make the loan 
solely the basis the estimated balance sheet Pelz-Greenstein. 
contending defendants disregard the uncontradicted evidence 
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that the certified balance sheet substantially corroborated the esti- 
mated balance sheet, the differences being only those which audit 
would ordinarily produce. mere comparison the two balance 
sheets discloses that there was ample evidence from which jury could 
find that the certified balance sheet was substantial corroboration 
the estimated balance sheet. When the items cash receivable, 
commission accounts receivable and subscriptions the two balance 
sheets are totaled they show total for the estimated balance sheet 
$7,760,000 and for the certified balance sheet $7,650,000, the latter 
figure being net after deducting reserves about $121,000. the 
estimated balance sheet showed reserves, the actual discrepancy 
assets between the estimated and certified balance sheet was only 
about $11,000. Furthermore, the only substantial difference between 
the balance sheets was that defendants listed number items non- 
current assets which the estimated balance sheet had listed current 
assets. cannot said, therefore, that there was evidence that 
the certified balance sheet substantially corroborated the estimated 
balance sheet. undoubtedly true that, making the loan, there 
was reliance upon the then reputations Pelz and Greenstein. But 
this does not preclude reliance also upon defendants’ certified balance 
sheet. such reliance found the uncontradicted 
testimony the witnesses testifying for the plaintiff. Also 
found the fact that the plaintiff would not make any but demand 
loan until receipt the certified balance sheet, and that was only 
after had received and examined the certified balance sheet that 
made the time loan. The fraudulent misrepresentations the part 
defendants need not the sole inducing cause the damage. 
sufficient such representations inducing cause. Ochs Woods, 
221 335, 117 305; Laska Harris, 215 554, 109 
599. 

addition the defendants rely the fact that plaintiff renewed 
the note several occasions extend for more than year, 
and that when the precarious condition Pelz-Greenstein Company 
was discovered plaintiff agreed participate pooling assets 
agreement with banks. Defendants knew that Pelz- 
Greenstein Company was seeking line credit from plaintiff and 
that the original note, granted, would extended subsequently. 
There abundant evidence show that these extensions were made 
reliance upon the certified balance sheet, and, although other factors 
may have been considered, they not constitute sole and inde- 
pendent cause which brought about the loss rather than the misstate- 
ments the balance sheet. See Hotaling Leach Co., 247 
84, 93, 159 870, 1186. The pooling agree- 
ment was plaintiff’s advantage and helped minimize the loss. 

Finally, defendants argue that plaintiff was not damaged reason 
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the balance sheet because the time was issued plaintiff already 
had made demand loan $300,000, and the company, according 
allegations, was insolvent that time. There can 
doubt that the time the balance sheet was issued plaintiff had 
been informed the true condition Pelz-Greenstein Company 
would have insisted upon immediate payment the demand loan, and 
there evidence from which can found that that time full 
payment the loan could have been obtained. 

Upon all the evidence cannot said matter law that 
plaintiff has failed make out prima facie case against defendants. 


Collecting Draft Payable Fictitious Payee 


draft payable the order fictitious payee payable 
bearer and bank which collects such draft from the 
drawee forgery the payee’s indorsement will not 
liable the party whom the draft drawn. 

Even though the name real person inserted payee, 
the draft still bearer instrument the person preparing 
the draft does not intend that shall delivered the payee. 
This rule was applied the United States District Court 
(S. Ohio D.), the case Hartford Accident In- 
demnity Co. Fifth Third Union Trust Co., Fed. Supp. 

The facts showed that one Smith acted attorney and 
adjuster for the Phoenix Indemnity Company Cincinnati. 
claim was made one Keniston under policy issued 
the company. Smith was provided with book draft forms 
which the Phoenix company New York was named 
drawee. was authorized use these drafts drawing 
the company for the purpose settling claims. drew 
draft for the sum $6,000 payable the order Keniston, 
with intention, however, delivering the draft Keniston 
but with the contrary intention defrauding the company. 
forged the payee’s name the draft and took the 
defendant bank, where was known, and deposited 
account standing the name one Jones, person his 
employ. explained Mr. Eckermeyer, the teller, that the 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §534. 
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reason for depositing the draft this manner was that Kenis- 
ton had bank account and had requested Smith collect 
the draft for him and pay him the proceeds cash. Smith 
also forged Keniston’s signature release, which was sent 
and accepted the Phoenix company. The draft was 
cleared and Smith appropriated the proceeds. 

The plaintiff this case had issued policy the Phoenix 
company insuring against loss through forgery. The plain- 
tiff company made good the loss the Phoenix company and 
took assignment its rights. was held that, 
Phoenix company could not have recovered against the de- 
fendant bank, the plaintiff, its assignee, had cause action. 

The decision was made under 9-3 the Uniform Nego- 
tiable Instruments Act which provides that instrument 
payable bearer “when payable the order fictitious 
non-existing person, and such fact was known the person 
making payable.” The draft, under this section, being 
payable bearer, the indorsements become immaterial the 
matter passing title the instrument. 

The following paragraphs are quoted from the court’s 


Defendant asserts first, that the draft question was drawn 
and negotiated Smith agent and adjuster the drawee, the 
Phoenix Indemnity Company, and that, when was negotiated, was 
bearer instrument, within the meaning the provisions Ohio 
General Code, 8114; and that, bearer instrument, plaintiff 
cannot rely indorsements thereon support its interest the 
draft, and that consequently its action must fail. Section 8114, 

“3. When payable the order fictitious non-existing 
person, and such fact was known the person making payable.” 

stated defendant, draft may said have been drawn 
the order fictitious person when the person drawing the instru- 
ment inserts the name real person but does not intend that such 
named person should receive such instrument, any interest therein. 
The fictitious character the payee determined the intention 
the one making the instrument and not the objective standard 
actual existence nonexistence the payee. The controlling factor 
the intention the person making the instrument, that say, 
does intend the payee have any interest the (in this case) draft. 
stated the court Phillips Mercantile National Bank, 
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Am. St. Rep. 596, “The fictitiousness the maker’s direction pay 
does not depend upon the identification the name the payee with 
some existent person, but upon the intention underlying the act the 
maker inserting the name.” the same effect, Norton al. City 
Bank Trust Co., Cir., 294 839, page 844, wherein, addition 
number supporting authorities cited, the foregoing quotation 
used with approval. 

Counsel for plaintiff seeks distinguish the Norton Case from 
the case bar, saying (Br. seq.): “The (Norton Bank) 
case decided upon the ground fictitious payee, the Court saying, 
page 844 294 F.: law now well settled that negotiable 
instrument drawn fictitious payee whenever the payee named 
has right it, and its maker does not intend that such payee 
shall take anything The case was decided under the Negotiable 
Instruments Act, but the Court found that its ruling was supported 
are distinguishing the case bar from any cited case, upon the 
following grounds: First: Smith had general authority draw 
drafts. could neither determine amounts select payees. was 
only amanuensis executing the draft. Second: Keniston had 
real interest the draft and could have asserted title it, had 
known and had elected settle his claim for the amount 
stipulated.” 

the first contention plaintiff just referred to, true 
Smith had general authority draw drafts. was however, 
more than “an amanuensis.” had authority from the Phoenix 
Company draw draft the time question. This not con- 
troverted; Smith testified was some correspondence 
with the Phoenix Indemnity Company both letter and telegram and 
authority was given issue draft for $6,000.00.” When Smith made 
out the draft Albert Keniston, acted within the scope his 
authority. 

the second contention plaintiff above set out, the court 
unable agree that Keniston “had real interest the draft and 
could have asserted title it.” never had right the proceeds 
the draft question. The claim now urged that Keniston had 
known the draft, might have “elected settle his claim for the 
amount stipulated” more fanciful than real. This seems true espe- 
cially view the since acquired knowledge that the Phoenix Com- 
pany finally settled with Keniston paying him $7,500. con- 
ceded that settlement had been arranged with Keniston when the 
draft was drawn Smith, and that matter actual fact 
that time the Phoenix Company had not yet admitted liability him. 
seems apparent therefore, that the claim that Keniston had “real 
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interest the draft” wthout merit. The court opinion that 
the instant case falls within the rule laid down the case Norton 
Bank, supra, which rule (as above stated), counsel for plaintiff 
their brief say “is not disputed 

The court further the opinion that plaintiff should not 
recover this case under the law and upon the facts shown the 
record independently the defense “fictitious payee.” 

The facts the instant case have heretofore been set out con- 
siderable length. would serve useful purpose repeat them here. 
should perhaps again pointed out however, that Harry Neal 
Smith, who actually made out and signed the draft question was the 
adjuster and attorney for, and the handling the Keniston claim 
was the agent of, the Phoenix Indemnity Company. That company 
had trusted him such extent that had placed his hands book 
draft forms and empowered him, such agent, draw the draft 
question for $6,000 one the forms his possession. The 
Phoenix Company accepted, from Smith, Keniston’s purported but 
forged release. Under these circumstances the Phoenix Indemnity 
Company must regarded having first trusted Smith and hav- 
ing placed his hands the means and clothed him with the authority 
which enabled him commit the wrong. His plan was defraud his 
principal, the Phoenix Indemnity Company. 

The testimony heretofore quoted and the evidence disclosed 
the whole the record shows that Mr. Eckermeyer, the teller the 
bank, and therefore the defendant bank itself, did everything that could 
reasonably expected required under the circumstances. Smith 
was not stranger the bank officials. accompanied Jones the 
bank and, his mere presence, well statements (as shown 
the evidence hereinbefore quoted), vouched for Jones. The explanation 
that made about Keniston, account for Keniston’s absence, was 
entirely plausible, especially man like Mr. Eckermeyer, who had 
known him personally and who had known his connections with 
indemnity and casualty companies for many years. must re- 
membered that that-time there was question Mr. Smith’s 
integrity. was trusted alike the Phoenix Company and other 
indemnity and casualty companies and the bank banks where 
they transacted business. There nothing the record show 
that the time question was known other than lawyer 
good repute the community which lived and transacted busi- 
ness. Even then, the bank did not pay out the proceeds the draft 
once, but took for collection and was not until had been 
honored the Phoenix Company and approximately days after 
the draft was first presented Eckermeyer that the money was 
drawn Smith from the Jones account. Certainly under such cir- 
cumstances the well-established rule that “where one two innocent 
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persons must suffer the fraud third person, who first trusted 
such third person, and placed his hands the means which enabled 
him commit the wrong must bear the loss” applicable. McHenry 
Old Citizens’ National Bank Zanesville, Ohio St. 203, 

This rule was recently applied and followed the Court 
Appeals for the First Appellate District Ohio, Hamilton County, 
Central Trust Eureka-Security Fire Marine Ins. Co., 
Ohio App. 308, 198 62, 64—a case somewhat similar the one 
bar. the Central Trust Case the court held that the real issue 
out the fraud perpetrated the company its own 
agents” and that the last analysis hold favor the insurance 
company would hold that the banks, their indorsement the 
draft, insured the principal against fraud perpetrated upon its 
own agents. See, also, Weisberger Co. Savings Bank, Ohio St. 

Upon consideration the whole the record the court the 
opinion that under the circumstances the Phoenix Indemnity Company 
could not have recovered, and that the same token plaintiff has 
failed establish case upon which entitled recover. 


Right Attorney Employed Law Department 
Bank Recover Legal Fees 


attorney employed bank its legal department 
regular salary cannot subsequently require the bank pay 
over him fees collected the bank the rendering legal 
services, the ground that was unlawful for the bank 
engage law practice. The court will not aid party 
unlawful transaction compelling another party account 
for profits alleged have arisen out such transaction. This 
was decided the Appellate Court the case 
Klein Chicago Title and Trust Co., Rep. (2d) 852. 

this case the court also held that the attorney was not 
entitled accounting the theory that constructive trust 
arose out the unlawful transaction. 
The Illinois statute 18, Smith-Hurd Stats.) makes 


Bdition) §124. 


unlawful for anyone except licensed attorney practice 
similar decisions see Banking Law Journal Digest (Fourth 
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law and specifically prohibits corporations from engaging 
such practice. 1981, the Supreme Court the 
case People Peoples Stock Yards Bank, 344 462, 178 
Rep. 901, decided that bank had power engage 
law practice even through the use licensed attorneys its 
employ and that bank which engages unauthorized legal 
practice may punished for contempt court. 

The plaintiff Fackler (his trustee bankruptcy Klein 
was subsequently substituted plaintiff) entered the employ 
the defendant bank 1925 and remained with the bank until 
was first employed the guaranty department 
and later transferred the law department. his complaint 
alleged that had not kept any itemized statement the 
fees received the bank during the period his employment. 
But averred, that, upon just and proper statement 
account, would appear that the defendant bank had received 
for his use and benefit, for opinions and other legal services 
furnished him attorney, upwards $500,000. The serv- 
ices alleged have been rendered the plaintiff are de- 
scribed the following paragraphs quoted from the court’s 
opinion: 


During the period his employment, Fackler was assigned two 
different departments defendant corporation; first the guaranty 
department, and afterward, January, 1928, the company’s legal 
department. While employed the guaranty department, was 
engaged examining titles and furnishing legal opinions thereon 
the general public, for which defendant charged and was paid at- 
torneys’ fees. 

January, 1928, ceased work the guaranty department 
and was assigned the law department, where his activities are alleged 
have included: (1) The making and furnishing the public, which 
was charged and paid defendant corporation fees for legal opinions 
upon all subjects; (2) furnishing opinions and giving legal advice 
the paying public the prosecution defense suits law 
equity; and (3) conducting and carrying chancery litigation, and 
furnishing legal services the public. Upon his transfer the legal 
department, assumed complete charge the foregoing activities, 
and “created, drew and established the legal forms, precedents, prac- 
tice and procedure” used proceedings conducted through that de- 

alleged that while employed the law department certain 


a 
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suits were instituted for the foreclosure mortgage trust deeds, 
which defendant corporation was either trustee successor-trustee; 
that these suits defendant its capacity trustee was the com- 
that various attorneys and solicitors were retained repre- 
sent the complainant-trustee these suits, and that Fackler, 
member the law department, frequently entered his appearance 
with other attorneys whom advised and assisted the preparation 
these foreclosures and followed the proceedings; that the decrees 
thereafter entered these cases fixed certain sums allowances 
complainant-trustee recover expenses incurred for solicitors’ 
fees; and charged that any such allowance collected defendant 
“by collected and distributed attorneys’ and solicitors’ 
fees various other attorneys and solicitors such cases 
belong right your orator.” 

alleged that the legal work relating the foreclosure bonds 
and trust deeds and the handling matters and details connection 
therewith, and especially connection with the appointment and work 
bondholders’ committees, were during the time Fackler’s employ- 
ment defendant turned over him for the performance 
legal services all most instances substantially the following 
manner under the following circumstances: Upon the appointment 
creation bondholders’ committee, defendant some its 
officers appointed attorney for the committee, who thereafter made 
demand upon the trustee, usually the defendant, accelerate the 
maturity the bonds secured the trust deed, and after such demand 
the committee its attorney requested defendant, trustee, file 
foreclosure proceedings; that thereafter bills foreclose were pre- 
pared and filed, under Fackler’s orders and directions; that 
was one Fackler’s duties, whenever possible, secure the appoint- 
ment defendant receiver these various foreclosure proceedings, 
procure orders court for the appointment attorneys and solici- 
tors for the receiver, and secure the recommendations 
and allowance courts for solicitors’ and receivers’ fees, wel! 
fees for the services defendant trustee successor-trustee; and 
that all bills for foreclosure bond note issues were, when drawn, 
submitted Fackler for his examination and approval before they 
were filed; that made examinations and rendered legal opinions, 
approval, and corrections, attorney law, matters sub- 
mitted him; that signed various bills foreclose attorney and 
solicitor record for defendant, along with other attorneys retained 
defendant, attended court hearings, and represented defendant 
complainant motions presented him court from time time; 
that attended the foreclosure sales, made bids behalf bond- 
holders the name defendant, trustee, drafted the forms and 
reports sales used the masters and their reports sales and 
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distribution the courts these various proceedings, examined and 
passed upon the legality and propriety those reports, and gave legal 
opinions and approved the accounts and orders distribution, testi- 
fied various proceedings behalf the bondholders’ committees 
with reference the reasonable value solicitors’ fees, and procured 
the findings the masters and approval their reports the courts 
such sums were found due and decreed defendant for its 
solicitors’ fees; that such work performed attorney law 
and solicitor required the time, legal ability, skill, and attention 
attorney; that defendant furnished him desk room without charge and 
paid him salary for services other than legal services behalf 
defendant; that securing Fackler’s services conduct carry 
such litigation was within the corporate powers defendant, but that 
joining another attorney attorneys, designated solicitors 
for represent the bondholders’ committees solicitors for the 
complainant with Fackler, was illegal and fraudulent and contrary 
the legal purposes and objects for which was incorporated and 
contrary public policy. 


holding that the plaintiff could not recover, the court 
wrote part follows: 


Although various reasons are urged for reversal the judgment 
(in favor the defendant bank) the principal questions presented for 
determination are: (1) Whether Fackler entitled recover at- 
torney’s fees upon the theory constructive trust the absence 
any allegations the complaint showing that his claim predicated 
upon any contract, express implied; and (2) whether assuming the 
acts with which defendant charged have been unlawful and against 
public policy, court will lend its aid enable one party the 
unlawful enterprise compel accounting from another party 
such enterprise moneys profits resulting therefrom. 

Considering the first these propositions, the complaint, when 
reduced its simplest terms, must regarded suit seeking 
recover attorney’s fees. Plaintiff’s counsel concede that “there 
averment the complaint contract, and this suit not based 
contract, but constructive trust,” and fact attempt made 
plaintiff allege contract, express implied, upon which any 
contractual relationship for services could predicated. ques- 
tion therefore arises whether, the absence agreement, plaintiff 
entitled accounting and the recovery fees. The law 
well settled that attorney’s lien for professional services must rest 
upon the terms contract employment, either express implied, 
made with the party sought charged. Although lawyer re- 
garded officer the court, his fees are not fixed statute and 
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full liberty contract with those whom represents the 

matter his fees charges for professional services. The liability 
pay for legal services stands upon precisely the same footing 
other agreements. Chicago Southern Traction Co. Flaherty, 222 
Ill. 67-70, are cases holding effect that corpo- 
rations may bound contracts made their agents though not 
under seal, and also implied contracts deduced from corporate 
acts without either vote deed writing (Kent’s Commentaries, 
vol. 291); also decisions holding that, “acquiescence client 
his attorney’s conduct may supply the place request act, 
provided the case was such that the client might reasonably know 
that would expected pay for the service” Corpus Juris, 
attorney against his client for professional services that there should 
shown express request, but the services were rendered under 
such circumstances will reasonably imply they were performed with 
the assent and upon the request such party, recovery may had. 
Cooper Moss Hamilton, 119-123. But the doctrine enun- 
ciated these authorities rests generally upon the theory im- 
plied agreement. 

order permit recovery for services this case, the complaint 
would necessarily have allege some express implied contract, 
facts from which could reasonably inferred that defendant had 
obligated itself compensate Fackler addition his regular salary 
its employee. The bill devoid any allegations from which such 
obligation might arise. The only contract plaintiff shows his 
complaint the contract employment under which the relationship 
between Fackler and defendant had its inception, and although the 
terms that agreement are not specifically set forth, the complaint 
clearly alleges that there was express contract which 
necessarily excludes the existence implied agreement. Walker 
Brown, 378, Am. Dec. 287. would seem follow, there- 
fore, that without some showing agreement between Fackler and 
defendant, whereby was become entitled attorney’s fees other 
than his salary, has not made out any claim right receive them 
and defendant cannot said have collected any moneys for 
Fackler’s use and benefit the absence averments necessary facts 
show that Fackler was entitled such moneys. Plaintiff’s principal 
claim for accounting predicated upon fees allowed defendant 
foreclosure proceedings compensate for expenses incurred 
retaining outside counsel whom Fackler alleged have assisted 
following these proceedings. retaining outside counsel defendant 
incurred obligation pay them. Allowances solicitors’ fees 
foreclosure proceedings are made direct the complainant and not 
attorneys for their use and benefit, and attorneys retained 
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have interest the fees awarded the complainant. Montgomery 
Dime Savings Trust Co., 290 407, 125 309. 

Obviously any corporation engaging unauthorized practice law 
must necessity through the agency attorney. This 
clearly pointed out under the “Unauthorized Practice News for April, 
1935,” issued the American Bar Association Committee Unau- 
thorized Practice Law, follows: “It has long been recognized 
Unauthorized Practice and Ethics Committees our various local 
and national bar associations that the unlawful practice law any 
degree substantially injurious the public and the profession can 
exist only through participation lawyers.” The impropriety 
licensed attorneys, who, employees corporations, aid and assist 
the unauthorized practice law, has likewise been recognized the 
courts. Pace al., 170 App. Div. 818, 156, 641; 

result the allegations the complaint, seems clear 
that Fackler has brought himself within the purview the rule that 
court will not aid one party unlawful transaction compel 
another party thereto account for moneys profits alleged have 
arisen out such transactions. Shaffner Pinchback, 133 
410, 867, Am. St. Rep. 624, the court held that where 
persons engaged unlawful business that they are pari delicto 
the law will not assist either one, but will leave them where they have 
placed themselves. Miller Davidson, Gilman 518, pages 524, 
525, Am. Dec. 715, the court said: principle better settled, 
than that where two more persons embark unlawful transac- 
tion, one gets the advantages the other, and appropriates more than 
his proportion the spoils himself, the court will not interfere 
make him divide with the others. they commenced with violation 
the law, they cannot invoke its aid any way. The law will not 
meddle with gains obtained its own outrage, between those who 
have been engaged trampling under foot.” 

Plaintiff cites and discusses his brief People People’s Stock 
Yards Bank, 344 462, 176 901, wherein upon information 
filed bank was found guilty practicing law and was punished for 
contempt. The improper acts the bank were consummated and car- 
ried out certain attorneys employed it. Plaintiff says that 
that case the attorneys who assisted the bank doing the acts for 
which the bank was punished had brought suit recover fees for their 
services, “there would have been equity their bill,” and argued 
plaintiff’s counsel that “that the exact condition that contend 
for this case.” advancing this contention counsel overlook the 
fact that these attorneys, whose conduct made possible for the bank 
violate the statutes and public policy this state, were culpable 
the eyes the law equally with the corporation itself, and engag- 
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ing and furthering the enterprise they made themselves guilty 
crime and subject punishment. Rev. Stats. 1937, 32, 
413, 414. Obviously the attorneys involved the People’s Stock 
Yards Bank Case had sought accounting for the profits their 
illegal enterprise there would have been equity their claim, but 
under the authorities hereinbefore cited the court would have left them 
where found them—as participants unlawful enterprise. 

This principle was expressly recognized Midland Credit Adjust- 
ment Co. Donnelley, 219 Ill. App. 271, cited plaintiff, where, 
suit for accounting, the petition alleged that plaintiffs, corpora- 
tion and attorney law, were employed collect certain accounts, 
with without legal proceedings, that the contract for services was 
joint and not severable, and stated case wherein the corporation and 
the attorney were engaged the practice law and were attempting 
evade the law, was held that the bill was subject demurrer since 
the contract was violative public policy. 

Aside from the consideration that the illegal aspect these trans- 
actions, alleged, prevents any recovery thereon, the law well 
settled that constructive trust created operation law, and 
allegations fact requisite show constructive trust must made 
the complaint. Assuming that under the allegations the bill, 
Fackler, attorney, subjected both himself and the company 
charge violation law, was still fully responsible for his own 
acts, and facts are alleged which tend show that his conduct 
was the result fraud, coercion, undue influence practiced upon 
him the company. attorney for defendant was his duty 
counsel and advise against the commission unlawful acts rather than 
carry out and consummate them (Ross Payson, 160 349, 
399), and after his employment had terminated cannot seek 
turn his conduct his own personal advantage the company’s 
expense. The courts have consistently held that constructive trust 
arises through species fraud practiced one party another, 
and only where the innocent party victim the other’s undue 
influence, but equity will not raise trust, constructive otherwise, 
for the benefit one who seeks establish the same allegations 
his own unlawful conduct. Rosenbaum Huebner, 277 360, 
115 558; Bogert, Trust and Trustees, vol. 472, 1461. 
Guatelli Brown, Eq. 33, 904, 906, the court appro- 
priately stated the rule follows: “To transform irregular and 

reprehensible transaction into trust for [plaintiff’s] benefit 
would not doing equity. Trusts are often raised against those who 
participate indefensible transactions, but not their favor.” 

are the opinion that the chancellor properly dismissed the 
complaint for want equity. The decree the circuit court 
affirmed. affirmed. 
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Bank Liable for Fraudulent Advice Given 
Manager Depositor 


bank will held liable damages inexperienced 
woman depositor who, through following the fraudulently 
given advice the bank’s manager, sells real property 
price much lower than its actual value. This was decided 
the Supreme Court California the case Rutherford 
Rideout Bank, Pac. Rep. (2d) 978. 

appeared that the plaintiff this case owned ranch 
1840 acres subject deed trust for $30,000 and an- 
other piece property subject mortgage for $8,000. The 
mortgage was held the defendant bank but the deed 
trust was held another party. The plaintiff was deposi- 
tor the bank and, being inexperienced business matters, 
had, for long consulted the officers the bank with 
respect the management her affairs. The manager the 
bank, making false representations the effect that the 
holder the deed trust and the bank were about fore- 
close, persuaded her sell the ranch one Finnie 
acre, whereas was actually worth acre. appeared 
that the manager was paid $2,500 Finnie consideration 
for inducing the plaintiff make the sale. The trial court 
(Superior Court) gave judgment for damages the sum 
$12,880 favor the plaintiff. This was reversed the 
District Court Appeal, Pac. Rep. (2d) 101, the 
grounds that the manager, giving the advice sell, was 
really working his own interest, that the other officers the 
bank had knowledge the fraud practiced the manager 
and that confidential relationship between the bank and the 
plaintiff was established. The present decision reverses the 
District Court Appeal and affirms the judgment favor 
the plaintiff. 

The decision the District Court Appeal was published 
the May issue the page 

The facts involved the case are set forth more detail 
the following paragraphs quoted from the court’s opinion: 


NOTE For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §997. 
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The trial court found, accordance with the allegations the 
amended complaint, that, December, 1920, the time the com- 
mission the alleged fraud, and for some years prior thereto, the 
plaintiff, Mrs. Rutherford, owned two parcels real property known 
the Rutherford Ranch and the Home Place; that the former was 
subject deed trust for $30,000, not held the bank, and the 
latter subject mortgage held the bank the sum $8,000; 
that the husband died April, 1923, and that during the 
time her husband’s incompetency (upon which the court made 
specific finding) Mrs. Rutherford undertook the care and management 
the ranch property; that she was inexperienced and unfamiliar 
with such matters; that she was depositor the Rideout Bank and 
constantly and continuously consulted with the Rideout Bank the 
management and care her business and financial affairs; that she 
wholly and exclusively relied upon the bank and that the bank accepted 
her confidence and advised and counselled her during the periods alleged 
and that there existed during this time confidential relation between 
the bank and the plaintiff upon which the plaintiff implicitly relied and 
acted the transaction her business and financial affairs. was 
further found that, December 27, 1920, the plaintiff executed 
document known the Finnie agreement and later, compliance with 
it, executed and delivered Finnie grant deed the Rutherford 
Ranch; that, prior and the time the execution the Finnie 
agreement, both the indebtedness secured the trust deed the 
Rutherford Ranch and that secured the mortgage the Home 
Place were overdue and unpaid; that the plaintiff was unable pay 
either indebtedness that all these facts were known Finnie, the Ride- 
out Bank and Taylor, its manager; that, with fraudulent intent 
induce the plaintiff execute the Finnie agreement and deed, the 
Rideout Bank, through its manager, Taylor, falsely and fraudulently 
represented plaintiff fact and way counsel that she 
did not execute the Finnie agreement and deed selling the Rutherford 
Ranch Finnie, the bank would foreclose the mortgage the Home 
Place and the holders the trust deed the Rutherford Ranch 
could and would sell her out under the trust deed and she would lose 
everything, that would better for her sell the Rutherford 
Ranch for acre, necessary, and that was for her best in- 
terests make the sale Finnie the terms the agreement and 
that the consideration named therein was fair one; that, relying 
this advice Taylor’s, and believing the false representations and 
counsel, the plaintiff executed the agreement and deed and that 
had not been for the false representations and advice and the 
implicit belief therein she would not have executed the agreement 
sell nor the deed pursuance thereof. The court further found that 
all the representations were false and known Taylor and Finnie 
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false and were made for the purpose and with the design deceiv- 
ing and defrauding the plaintiff and inducing her make the sale 
Finnie; that the plaintiff received the sum $23 acre for the 
Rutherford Ranch; that the time the reasonable market value 
the land was acre and that the ranch contained 1840 acres. 

The plaintiff further alleged and the court found true that 
she continued rely upon the Rideout Bank and believe the 
truth the representations and the good faith the advice until 
about September 15, 1927, which time she was handed documents 
evidencing the fact that Finnie paid Taylor $2,500 consideration 
for making the fraudulent representations and inducing the plaintiff 
make the sale the Rutherford Ranch Finnie; that prior there- 
to, the plaintiff had reason occasion question the truth 
Taylor’s representations nor the good faith his advice and that 
prior this date the plaintiff had notice knowledge the fraud 
that had been practiced upon her. 


The reasons for deciding favor the plaintiff will 
found the following excerpts from the opinion: 


The contentions the bank are: First, that Taylor, making 
the fraudulent representations inducing the sale, was acting beyond 
the scope his authority, hence liability attached the 

the first question, the plaintiff and the bank agree upon the 
applicable principle law but the plaintiff contends that the time 
making the fraudulent representations Taylor was acting within 
the scope his authority manager the Gridley branch the 
Rideout Bank while the bank argues that was engaged inducing 
the plaintiff sell her property for independent purpose Finnie’s 
and his own, that was not authorized engage such trans- 
actions and hence the bank cannot held liable. 

cannot gainsaid that Taylor made fraudulent use the 
authority conferred upon him the bank. the line his 
known powers, falsely and fraudulently represented the plaintiff 
that unless she made the sale Finnie the bank would foreclose its 
mortgage the property known the Home Place. That was 
within Taylor’s duties manager that branch the bank discuss 
with its debtors the action which the bank proposed take with 
respect sums owed and encumbrances securing such sums clear. 
And are the view that was also within the line his duties 
discuss generally with debtors the condition the business which, 
creditor, the bank had interest and the measures which the bank 
would approve tending protect its security. Especially this 
where the successive managers have, their official capacities, 
undertaken give advice the management business affairs 
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which the bank has interest creditor. The bank must therefore 
liable for such advice when fraudulently given. The rule clearly 
stated the Restatement the Law Agency, sections 261 and 

Section 261: principal who puts agent position that 
enables the agent, while apparently acting within his authority, 
commit fraud upon third persons subject liability such third 
person for the fraud.” 

The illustrations and the comment found under these two sections 
are convincing. Under section 261 said: principal 
subject liability under the rule stated this section although 
entirely innocent, although has received benefit from the trans- 
action, and, stated section 262, although the agent acts solely 
for his own purposes. Liability based upon the fact that the agent’s 
position facilitates the consummation the fraud, that from the 
point view the third person the transaction seems regular its 
face and the agent appears acting the ordinary course the 
business confided him.” 

The Restatement the Law Agency has been generally endorsed 
760, and the particular principles announced sections 261 
and 262 have been applied this court Bank California 
Western Union Tel. Co., Cal. 280 (followed Pacific Postal Tel. 
Elev. Co. First Nat. Bank, 163 Cal. 31, 124 704, 
S., 529, and National Bank San Mateo Whitney, 181 Cal. 
202, 183 789, 298. See, also, Blair Guarantee Title 
Co., Inc., 103 Cal. App. 260, 284 719; Ross Prudential Guar. 
Bldg., etc., Ass’n, 140 Cal. App. 148, 176; Mitchell Street 
State Bank Schaefer, 169 Wis. 543, 173 330, and National 
City Bank Carter, Cir., 940. the last cited case the 
federal court said (page 942): was bribed conduct 
himself vice president aid defrauding the depositor. 
think the bank cannot escape liability, suit where the jury accepts 
this theory fact.” This language applies with equal strength the 
present situation. Taylor was bribed conduct himself man- 
ager the branch bank aid defrauding depositor and 
debtor. Taylor’s position manager conferred upon him potential 
power which could and did use coercive manner accomplish- 
ing wrongful act under color the office which occupied. The 
result would the same whether kept the money for his personal 
use turned over the bank, provided the plaintiff was damaged 
the fraudulent act the bank’s officer. true that the acts 
the manager were not authorized the bank and was innocent 
wrong doing moral sense, but the situation not different from 
the unfortunate losses which sometimes result from the dishonest acts 
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agents which the principal, such, was not corrupt party. 
The appellant objects that such rule imposes too great burden 
institutions. However, the conclusions have reached herein 
impose liability for advice honestly though mistakenly given. They 
merely make actionable dishonest fraudulent acts committed 
ostensibly under sanction the bank. 


Case Law Developed from Bankers and Brokers 
Blanket Bonds 


The above the title paper read the annual conven- 
tion the American Bar Association Fremont, Ohio, 
July Mr. Henry Nichols, General Counsel the 
National Surety Corporation. 

Mr. Nichols’ opening remarks were follows: 


This neither the time nor place for exhaustive explanation 
the intricacies bankers and brokers blanket bonds. That, itself, 
large subject. other insurance instruments include protection 
against such variety insurable hazards. These bonds, called, 
first came upon the insurance market twenty-five years ago. They are 
issued financial institutions such incorporated banks, private 
bankers, stock brokers, credit unions and building and loan associa- 
tions. Under one cover they carry insurance against the infidelity 
and employees, burglary, larceny, embezzlement, theft, rob- 
bery, holdup and forgery; also losses due destruction, misplacement, 
mysterious disappearance, and some extent, negligence. The forms 
these bonds are than the practices the 
businesses which they protect. 

Underwriters have not always found easy spell out within 
practical limits, the kinds insurance they have sought give. 
was expected that upon such broad covers, providing large 
amounts insurance, litigation would ensue. Sometimes insuring 
clauses have been construed against underwriters give much broader 
coverage than intended other court interpretations have unnecessarily 
restricted the coverage. meet changing conditions the bonds have 
been changed from time time that can said these blanket 
bonds that court decisions may great value today and little 
value tomorrow. This because underwriters have constantly striven 
better the protection given the insured and make clear 
possible the phraseology the forms. Important court decisions have 
been mile-posts marking the way for underwriters their development 


blanket bonds. 
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The common law that has developed the last twenty-five years 
from litigation blanket bonds not new law much 
application well known principles new comprehensive form 
insurance. spite its complexities there has been less litigation 
this than other large classes insurance. selecting the cases 
that follow have tried pick the more recent cases that are useful 
today but attorneys should alert changes both law and bond 
forms. shall not have time cite all the blanket bond decisions 
but shall include few pertinent cases based kindred bonds and 
policies. surprisingly large number blanket bond decisions are 
found the Federal reports. Under the recent ruling the United 
States Supreme Court limiting Courts the selection their 
precedents, may find the future, more cases the State Courts. 


Then follows very interesting consideration many 
the decisions involving bankers and brokers blanket bonds and 
the legal questions presented and decided therein, grouped 
under the following headings: General Features and Con- 
struction; Bond Applications; 
and, Actions Recover More Particularly Affected 
Provisions Blanket Bonds. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


LIABILITY BANK FOR MISAPPROPRIATION 
INCOMPETENT 


Bohenko’s Estate, New York Supreme Court, Appellate Division, 
Fourth Department, Supp. (2d) 420 


fiduciary deposits trust funds bank and withdraws and 
appropriates them his own use, the bank will not liable unless 
appears that the bank has actual knowledge that the fiduciary 
making wrongful use the funds knowledge such facts 
would lead reasonably prudent person suspect wrongdoing. 


this case fiduciary, one Scott, was acting committee 
the estates more than thirty incompetent veterans. Funds be- 
longing the veterans were deposited Scott the defendant 
bank fiduciary. 


had been serving committee for disabled veterans since 
1920 and started his peculations early his career fiduciary. Dur- 
ing the early years, withdrawals were amounts $100 less. 
But 1922, began taking larger sums, $3,000 one instance. 
examination the bank’s ledger for the six months ending Sep- 
tember 26, 1922, would have shown that, during that period, Scott 
had withdrawn $35,800 from the various accounts. For the most 
part, the checks were made payable Scott committee and were 
deposited his individual account bank another town. The 
total amount withdrawn and misappropriated him not stated, 
but more detailed account his withdrawals will found the 
court’s opinion. 

The present proceeding involved the account Bohenko only 
and the amount sought recovered the committee appointed 
Scott’s suecessor was $7,300. one instance, appeared that 
another account which Scott had overdrawn was made good the 
transfer $700 Bohenko’s funds. 

the trial court, the complaint was dismissed but this appeal 
the court held that the evidence was sufficient warrant submitting 


For similar decisions see Banking Law Journal Digest (Fourth 
§393. 
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the jury the question whether the depositary bank had properly 
performed its duties. 


course dealing,’’ said the court, ‘‘by trustee with 
trust funds, the source which was small monthly payments the 
government and the legitimate and necessary disbursements from 
which are shown the record have been small, was sufficient, 
our opinion, have put the depositary upon inquiry. Reason- 
able prudence and caution would have prompted investigation 
reveal the reason for withdrawals such sums.’’ 


Appeal from Supreme Court, Livingston County. 
Action George Newton, committee the person and es- 
tate Felix Bohenko, incompetent person, against the Livingston 
County Trust Company and others recover for conscious participa- 
tion the named defendant depositary the original committee’s 
breach trust. From judgment dismissing plaintiff’s action the 
merits against the named defendant and awarding such 
ant against plaintiff costs the amount $67.60, plaintiff appeals. 
Reversed, and new trial granted. 


LEWIS, J.—Following conceded misappropriation trust funds. 
the committee incompetent person, the plaintiff, successor 
committee, has brought this action law against the depositary alleg- 
ing ground for recovery the conscious participation the de- 
positary the original committee’s breach trust. 

The action met with defeat upon the trial when, the close 
evidence, motion for nonsuit and dismissal the com- 
plaint the depositary was granted. Accordingly, upon this ap- 
peal, single question law presented: Admitting all facts dis- 
closed the proof and giving plaintiff the advantage every 
inference reasonably drawn from them, was issue fact 
presented which should have been submitted the jury. Kraus v.. 
Birnbaum, 200 130, 133, 474. 

judgment consent has been taken against the defendant 
surety company and the record indicates that the defendants Mer- 
chants Farmers National Bank Dansville and Citizens Bank 
Dansville did not appear answer, shall treat plaintiff’s appeal 
addressed his rights against the defendant Livingston County 
Trust Company, which will convenient refer the de- 
positary. 

The total sum $7,300, which plaintiff seeks recover for the 
estate the incompetent, Felix Bohenko, disabled veteran, was paid 
out the depositary between November 1921, and July 12, 1924. 
During that period George Scott was committee for the incompetent 
and for more than thirty other incompetent veterans, all whom 
were lodged, for time least, hospital Dansville, Y., main- 
tained the United States Public Health Service. The funds in- 
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trusted Scott such committee comprised compensation and 


ance benefits awarded the various incompetents and paid from funds 
supplied the federal government. These moneys were deposited 
with the depositary under separate ledger accounts, each which was 
designated ‘‘Trust No. followed the number which 
the particular account was designated. Each ledger account also bore 
the name George Scott committee and the name the in- 
whose funds comprised the deposit. Having thus captioned 
each account and with full knowledge the origin the funds, there 
can question that the depositary knew that the funds comprising 
each account were impressed with trust. 

conceded that, the eight checks involved this action, the 
proceeds which were misappropriated Scott, seven were deposited 
him his personal account Merchants Farmers Bank Dans- 
ville. committee, was the drawer, payee, and indorser five 
these checks; signed one check individually which was made pay- 
able him committee and was indorsed him; one check was 
signed him committee and indorsed him individually payee. 
The eighth check, which particular reference will made later, 
was employed means transferring funds from the Bohenko ac- 
count the trust account another incompetent. 

The fact that Scott trustee withdrew trust funds from the de- 
positary and redeposited them his personal account not enough 
charge him with conversion. Nor were such transactions, standing 
alone, enough charge the depositary with misfeasance. The funds 
the incompetents did not lose their character trust funds when 
they were thus redeposited Scott, the trustee, his individual ac- 
count. The original depositary had the right presume that Scott 
trustee would apply the funds their proper purposes under the 
various trusts involved. Bischoff Yorkville Bank, 218 106, 
111, 112 759, 1916F, 1059, settled law that 
bank dealing with fiduciary not bound inquire whether the 
fiduciary applying the fund the purposes the trust, unless the 
bank has some notice threatened misappropriation, and, with that 
notice, aids the Clarke Public National Bank 
Trust Co. New York, 259 285, 290, 181 574, 576; Bischoff 
Yorkville Bank, supra; Sagone Mackey, 225 594, 122 
621; Whiting Hudson Trust Co., 234 394, 406, 138 33, 

This rule does not relieve depositary from all responsibility 
connection with fraudulent acts trustee dealing with trust 
funds. may not ignore acts trustee which indicate his mal- 
feasance. depositary has actual constructive knowledge 
course dealing with trust funds trustee, such character 
would lead person reasonable prudence and caution suspect 
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that trust funds then deposit are about misappropriated, 
duty laid upon the depositary make reasonable inquiry ascer- 
tain the true facts. fails make such inquiry means 
verifying dispelling that suspicion, the depositary may charged 
with knowledge facts which reasonable inquiry would have revealed 
and may held responsible for loss resulting from the trustee’s 
infidelity. Yorkville Bank, supra, pages 113, 114, 112 
759; Allen Puritan Trust Company, 211 Mass. 409, 419-423, 
ity Guaranty Co., Cir., 578, 580; American Law Insti- 
tute, Restatement, Law Trusts, 324, comment 

Accordingly our problem involves the question whether there 
proof record facts from which jury might have found that the 
defendant-respondent depositary had such knowledge the nature 
and extent Scott’s dealings with the various trust funds his 
charge would have prompted prudent person the exercise 
reasonable caution investigate ascertain whether was using 
such funds for his personal advantage. 

examining the record proof which was before the trial term 
are guided the rule that ‘‘One who has reasonable grounds for 
suspecting inquiring ought suspect, ought inquire, and the 
law charges him with the knowledge which the proper inquiry would 
disclose. Actual notice may proved direct evidence may 
inferred implied. Actual knowledge not required. Actual notice 
embraces all degrees and grades evidence, from the most direct and 
positive proof the slightest cireumstances from which jury would 
have been warranted inferring notice. person has knowledge 
such facts would lead fair and prudent man, using ordinary 
thoughtfulness and care, make further accessible inquiries, and 
avoids the inquiry, chargeable with the knowledge which or- 
dinary diligence would have acquired. Knowledge facts, which, 
the mind man ordinary prudence, beget inquiry, actual 
notice, or, other words, the knowledge which reasonable investi- 
gation would have revealed.’’ Fidelity Deposit Co. Maryland 
Queens County Trust Co., 226 225, 233, 123 370, 372; Ward 
City Trust Co. New York, 192 61, 70, 71, 585. 

The depositary was not large bank. Its daily transactions were 
not great either volume amount and their extent may gauged 
the fact that Scott’s checks upon his various committee accounts 
are said have come the attention the depositary’s secretary 
every day.’’ bearing upon the bank’s knowledge 
the condition Scott’s trust accounts and the sudden increase the 
size his withdrawals, which are considered presently, the secre- 
tary testified: ‘‘I had observed some checks substantial size drawn 
these various accounts himself (Seott) committee payable 


q 

q 

4 


THE BANKING LAW JOURNAL 583 
himself committee and bearing his indorsement committee and 
apparently negotiated Dansville bank where resided.’’ 

Mindful this evidence, which proves the depositary have been 
institution such limited size that its officers had personal knowl- 
edge the transactions its depositors, including the withdrawals 
Scott from his various trust accounts, pass consideration 
the which bears upon Scott’s banking transactions over period 
years and which involved funds intrusted his care. 

During the early years Scott’s trusteeship, which began 1920, 
the record indicates that, except isolated instances, his withdrawals 
were amounts $100 less. There came times, however, 1922 
and later, when withdrawals were made amounts ranging from $500 
$3,000 one instance, each which was George Scott 
committee himself personally. The date when these withdrawals 
reached amounts which impress most unusual, view the 
circumstances disclosed the record, was April 1922, when, 
single day, seven checks totaling $8,200 were withdrawn. Two months 
later, June 12th, five checks totaling $5,000 were withdrawn and 
the month following, July 24th, $5,200 was withdrawn the use 
only five checks. examination September 26, 1922, the 
ledger accounts Scott’s various trusts would have disclosed that 
within the preceding six months, addition many small checks 
which were apparently used for purposes incidental the care and 
maintenance the various incompetents, Scott had drawn thirty checks, 
each which was for $1,000 more and the total which was $35,- 
820. had Scott’s various trust accounts been examined April 
1922, they would have disclosed that within the previous five days 
had drawn nine checks against the accounts seven incompetents 
which totaled $10,400. Finally, July 12, 1924, two checks were 
drawn against the accounts two incompetents totaling $5,585.29, one 
which was the amount $3,000 against the account the in- 
Bohenko, whose behalf this action brought. 

Such course dealing trustee with trust funds, the source 
which was small monthly payments the government and the legitimate 
and necessary disbursements from which are shown the record have 
been small, was sufficient, our opinion, have put the depositary upon 
inquiry. Reasonable prudence and caution would have prompted in- 
vestigation reveal the reason for withdrawals such sums. 


whether inquiry any character was made the depositary, 
the proof before does not beyond statement its secretary, 
already quoted, that ‘‘had observed some checks substantial size 
drawn these various accounts’’ which Scott committee was 
drawer and payee and ‘‘apparently negotiated Dansville bank 
where resided.’’ The secretary then stated that asked Scott ‘‘if 
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was transferring these funds Dansville.’’ this inquiry Scott 

said have replied ‘‘. that was living Dansville, his corre- 
spondence with the government well the families and interests 
gave his address Dansville and that very often documents attached 
drafts came through Dansville bank and facilitate the handling 
and payment those drafts save coming Geneseo was trans- 
ferring these funds Then follows significant testimony the 
secretary that the only reason for his inquiry Scott was that ‘‘the 
bank wanted keep its deposits. 

You simply wanted keep your deposits? 

And that was the occasion your conversation? <A. Yes, 

believe that the proof frequent Scott un- 
usually large sums from the trust funds deposit with the depositary 
was sufficient create question fact for the jury’s determination 
whether under all the circumstances disclosed the record and 
the exercise reasonable prudence and caution the depositary should 
not have conducted investigation which went beyond the secretary’s 
casual inquiry from which had for its sole purpose avoid 
shrinkage the bank’s deposits. 

The proof which reference has been made goes far influence 
our decision. reinforced, however, evidence another trans- 
action Scott which direct knowledge came the depositary. 
February 13, 1923, Scott issued check the amount $700 drawn 
him committee against the account Calvin Bridgett, in- 
competent, and payable himself committee. When this check was 
charged the depositary against the Bridgett account left bal- 
ance $213.30. Shortly thereafter small check reduced the account 
$203.20 and later credit semiannual interest raised the balance 
$207.36. November 26, 1923, Scott drew check the amount 
$500, payable himself committee which, upon being charged 
the Bridgett account, created overdraft the amount $292.64. 
Seott had misappropriated the avails the $700 and $500 checks 
drawn against the Bridgett account and make good the overdraft 
which resulted check was drawn November 28th against the ac- 
plaintiff’s incompetent, Felix Bohenko, the amount $700, 
payable himself committee for Calvin Bridgett. (This the 
eighth check those which make the sum $7,300, which the plain- 
tiff seeking recover this action.) the date when the over- 
draft occurred the most cursory examination the Bridgett account 
would have disclosed that from July 12, 1920, until 1922, 
check excess $100 had been drawn against it. that date, April 
$1,200; the following day, April 5th, drew similar check the 
amount $1,200; July 24th again drew $1,200; and July 
31st, $1,000. Then followed February 13th and November 26th, 
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1923, the two checks $700 and $500, respectively, which resulted 
the overdraft which was made good November 28th the deposit 
the $700 check drawn upon the Bohenko account. 

can hardly said with reason that these large withdrawals from 
the Bridgett account when examined connection with all the other 
small debit and items which appeared upon the ledger since the 
date when the account was opened would not have excited the suspicion 
banker exercising the prudence and caution which the law re- 
quires. least the large withdrawals and the final overdraft created 
condition which prompted reasonable inquiry—which understand 
mean inquiry prosecuted with degree diligence adapted 
the which prompted it. However, the proof the in- 
quiry made not such character would justify our holding 
matter law that was sufficient. The depositary’s secretary, when 
asked explain the transaction, stated that the bank’s records indicated 
that the $700 check dated February 13, 1923, had been erroneously 
drawn against the Bridgett account instead against the Bohenko ac- 
and that the $700 withdrawal from the Bohenko account was 
apparently made correct the error. frankly admitted however 
that had recollection the transaction and did not recall any 
made Scott when the overdraft occurred. Scott 
turn testified that had recollection having had conversation 
with the bank’s officers concerning the overdraft although admitted 
frankly that had misappropriated the proceeds the $700 check 
drawn against the Bridgett account. 

find this proof dealings with the Bridgett account, 
and its replenishment the extent $700 from the Bohenko account, 
prima facie proof notice the depositary Scott’s breach trust 
sufficient put the bank upon inquiry whether his withdrawals 
were line with the maintenance strict fidelity his various trusts, 
including the Bohenko account. Here was substantial overdraft 
trustee which created personal obligation his part the extent 
that overdraft. called for prompt action the depositary 
which Scott should arrange make good the deficiency trust funds 
which he, trustee, had created. already pointed out, the de- 
positary had then examined the overdrawn Bridgett account would 
have revealed withdrawals therefrom large amounts—not small 
checks for the care and maintenance the incompetent—which had 
practically exhausted the fund. But the record affords proof 
searching investigation the depositary. the contrary, neither 
its officers nor the trustee recall that one was made. The only proof 
found the bank records which show that make good the overdraft 
one trust account the depositary permitted Scott trustee trans- 
fer $700 from another trust fund which was also the trustee. 
sustain the judgment now being reviewed must say matter 
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law that the transaction last described, and those reference 
has previously been made, did not call for more diligent inquiry 
the depositary than that which disclosed the record. This 
cannot do. 

find the proof before us, and the reasonable inferences 
drawn therefrom, sufficient justify submission jury the 
question fact whether the depositary performed the duty required 
under the rules law outlined above. reaching that conclusion 
have mind that ‘‘Inference never certainty, but may 
plain enough justify finding fact.’’ Tortora State New 
York, 269 167, 170, 199 44, 45; Hart Hudson River 
Bridge Co., 622. 


our consideration this appeal have not overlooked the rul- 


ing George Newton, Committee, Michael Buckley, 
Incompetent Person, Livingston County Trust Company, 243 App. 
Div. 682, 277 936, affirmed 268 557, 198 402. There 
the present plaintiff, committee for another incompetent, sought 
recover from the present defendant upon similar cause action. 
There, here, judgment was entered upon nonsuit and dismissal 
the complaint, granted the close plaintiff’s proof. find, how- 
ever, the record hand much evidence, not present the Buckley 
Case, which bears upon the course dealing with various trust funds 
George Scott trustee and which has served influence our 
decision the case bar. 

That part the judgment from which appeal taken should 
reversed the law and new trial granted, with costs the appel- 
lant abide the event. 

Judgment far appealed from reversed the law and new 
trial granted, with costs the appellant abide the event. All con- 


except Sears, J., and Crosby, J., who dissent and vote for af- 
firmance. 


COVERAGE UNDER DEPOSIT INSURANCE LAW 


Ghent Cliffside Park Title Guarantee Trust Co., Supreme Court 
New Jersey, 199 Atl. Rep. 416 


woman who owned deposit for $12,500 had the 
issuing bank exchange for three certificates $5,000, $5,000 and 
$2,500 respectively. One certificate was issued the name each 
her three children. Upon the closing the bank was held that 
the evidence indicated that the children were the sole owners 


similar decisions see Banking Law Journal Digest, 
Supp., 87. 
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the certificates and that they were protected the deposit insur- 
ance law. 

The court said that the chief function the Federal Deposit 
Insurance Corporation insure deposits all banks which are 
entitled the benefits insurance under the law the extent 
$5,000 for each depositor. second function the Corporation 
act receiver for insured banks which fail. 


Separate suits, tried together, Ruth Ghent, Sylvia Sharpe, 
and Lester Ghent, against the Cliffside Park Title Guarantee 
Trust Company and the Federal Deposit Insurance Corporation, 
certificates deposit held plaintiffs the named banking corpora- 
tion. 

Judgment for plaintiffs. 

John Fallon, Hoboken, for 

Thomas Doughty, Ridgewood, for defendant Cliffside Park 
Title Guarantee Trust Co. 

William Seufert, Englewood, for defendant Federal Deposit 
Ins. Corporation. 


CAFFREY, J.—Prior December 24, 1934, one Rachel Ghent 
was the owner one certificate deposit the sum issued 
her the defendant Cliffside Park Title Guarantee Trust Com- 
pany (hereinafter referred Bank), said Bank having heretofore 
been incorporated and doing business under the provisions the Act 
Concerning Trust Companies, enacted the Legislature our 
State, 1937, 17:4-1 seq., and having been also duly licensed 
the commissioner banking and insurance New Jersey transact 
business banking institution, the borough Cliffside Park, 
the county Bergen. 

the date aforesaid, the certificate deposit aforementioned was 
exchanged the Bank for three certificates deposit, aggregating 
the said amount—one these certificates (No. 43) was issued the 
plaintiff Lester Ghent the sum $5,000, another certificate (No. 
42) the sum $5,000 was issued the plaintiff Ruth Ghent, and 
the third certificate (No. 44), which the sum $2,500, was issued 
the plaintiff Sylvia Sharpe. The plaintiffs are the son and 
daughters the said Rachel Ghent—the original holder the single 
certificate deposit the amount $12,500 above referred to. 

The defendants contended that Rachel Ghent was fact the 
sole owner said three certificates, even though they had been issued 
the names her children aforesaid, and claimed that was her 
purpose establish separate accounts become entitled 
reimbursed the Federal Deposit Insurance Corporation under the 
Banking Act 1933, approved the President June 16, 1933, 
Public No. 66, 73rd Congress, Stat. 168, amended Public No. 
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362, approved June 16, 1934, 73rd Congress, Stat. 969, Public 
Resolution No. 38, approved June 28, 1934, 74th Congress, Stat. 
The Banking Act 1933 was subsequently amended the Banking 
Act 1935, approved August 23, 1935, Public No. 305, 74th Congress, 
Stat. 684. Public No. 305 was not effect the time issuance 


The Bank ceased business January 1935, its affairs being 
taken over the commissioner banking and insurance New Jersey 
that day. The deposits the Bank, prior its becoming defunct, 
had been insured the Federal Deposit Insurance Corporation (here- 
inafter referred Corporation.) The chief function the Federal 
Deposit Insurance Corporation insure deposits all banks which 
are entitled the benefits insurance under the law, the extent 
$5,000 for each depositor. 


second function the Corporation act receiver for insured 
banks which fail. The Corporation may appointed receiver for 
closed insured state banks, such appointment tendered the state 
banking authority and permitted state law. 

Upon the closing insured bank, the Corporation immediately 
assumes the insured deposit liability the closed bank and makes 
available the funds needed discharge such liability. The claim 
each insured depositor paid upon assignment the Corporation 
the certificate holder all rights dividends and recoveries 
account, and the extent his her insured deposit. 


The three certificates deposit, held the respective plaintiffs, 
have been received evidence these present proceedings before this 
court, and copies thereof are also set forth the complaints filed 
these proceedings. 

The affairs the Bank are process liquidation the com- 
missioner banking and insurance New Jersey, pursuant chapter 
255 the Laws 1931, 1937, 17:4-102 seq., and under the 
direction our Court Chancery. 

The claim the several plaintiffs was filed with the commissioner 
aforesaid, also with the Corporation, insurer said respective sums 
represented the three certificates aforesaid, the plaintiffs also making 
known the Corporation that they and each them would assign 
said Corporation (as required law) their respective rights their 
certificates, upon payment the amounts their respective insured 
deposits, represented said three separate certificates. The claims 
the said plaintiffs, individually, were rejected and disallowed and 
the sums alleged due them, not paid. Leave was given order 
the Court Chancery institute suit the New Jersey Supreme 


Court against the Bank and the commissioner charge its liquida- 


tion, the Corporation being joined defendant reason its hav- 
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ing insured the deposits made with said Bank the plaintiffs- 
depositors. 

was stipulated counsel that the single issue fact for the jury 
determine these three cases which are being tried together 
whether not the respective plaintiffs are the sole owners the de- 
posits represented the respective certificates deposit which they 
have based their suits, and were they the sole owners December 24, 
1934, and did they continue and including January 1935, 
and have they continued the time the institution 
these suits, and this present time? After all the evidence was 
received, the court directed verdict those issues favor the 
respective plaintiffs herein. 

was further stipulated counsel that all other issues arising 
out the controversy should decided the court, and jury trial 
these other issues would waived. 

After careful consideration the briefs and argument presented 
counsel, this court finds fact that the requirements both the 
federal and state statutes were met and complied with the plaintiffs 
and that the claims each said plaintiffs, Ruth Ghent, Sylvia 
Sharpe, and Lester Ghent, valid one and that each them are 
the bona fide holders the certificates issued them respectively. 

Postea may filed, entering judgment favor the plaintiffs— 
Ruth Ghent, the sum $5,000 and costs taxed; Sylvia 
Sharpe, the sum $2,500 and costs taxed; and Lester 
Ghent, the sum $5,000 and costs taxed. 


LOAN UNDER SMALL LOANS STATUTE 


Auto Owners’ Finance Co. Coleman, Supreme Court New 
Hampshire, 199 Atl. Rep. 365 


The Massachusetts small loans statute provides that, loan 
not exceeding $300, interest the rate three per cent. per month 
may charged the amount actually received the borrower 
and that this shall all sums ‘‘for making 
the The plaintiff borrowed $300 three per cent., secured 
chattel mortgage car. The borrower was required pay 
for fire and theft insurance the car. was held that this did 
not render the transaction invalid and that the lender could replevy 
the car from person who had purchased the meantime. 

The statute referred also provides that notice the fore- 
closure sale should given the debtor. was held that chattel 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§1474, 820. 
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mortgage, which contained provision that notice may given the 


debtor ‘‘or his complied with this provision the 
law. 


Transferred from Superior Court, Rockingham County; Johnston, 
Judge. 

Action replevin recover mortgaged automobile the Auto 
Owners’ Finance Company, Inc., against Ira Coleman and another. 
Judgment for the plaintiff, and defendants excepted certain rulings 
and findings and case was transferred the Supreme Court. 

Judgment affirmed. 

Replevin, for automobile. Trial court and order for judg- 
ment for the plaintiff. The defendants excepted certain findings and 


rulings, appearing with the facts, far deemed material, the 
opinion. 


ALLEN, J.—The case involves Massachusetts transaction the 
validity which depends upon the construction certain legislation 
that state and mortgage included the transaction. The trans- 
action was between the plaintiff and one Rozman. applied the 
plaintiff for loan $300 secured mortgage the replevied 
automobile which then owned. The loan was made, the plaintiff tak- 
ing its amount pay for fire and theft insurance the auto- 
mobile. The mortgage was duly recorded. Thereafter Rozman sold 
the automobile without actual notice the purchaser the mortgage 
lien, and later time the principal defendants bought good faith. 
part the mortgage debt remains unpaid. 

The note Rozman gave for the loan was for the amount $300 and 
bore interest per cent. month. the Massachusetts statute the 
expenses’’ loan not over that amount shall include 
all for making securing directly indirectly the 
General Laws Mass. 140, 96, ‘‘the total amount paid any 
loan for interest and expenses not the aggregate exceed 
amount equivalent three per cent. month the amount actually 
received the borrower, computed unpaid Id., 100, 
and any loan upon which ‘‘a greater rate interest expense 
charged received may declared void.’’ Id., 103. 

The defendants assert that the taken for insurance was ex- 
pense paid Rozman for the plaintiff’s benefit and incurred 
incident securing the loan, with the result that the per cent. monthly 
interest charge $300 was excessive and rendered the note void. The 
effect the statute, understood, require the reduction from 
the permitted interest charges against the borrower connection 
with making and securing the loan. 

judicial construction Massachusetts the statute has been 
shown found definitely holding that the expense insuring the prop- 
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erty securing the loan incurred incident the transaction. 
the absence such construction the statute considered not thus 
provide. fair and practical analysis the requirement insur- 
ance was for additional security. The plaintiff was unwilling loan 
the security uninsured automobile. demanded the insurance 
further item for protecting the loan. The insurance was property, 
being intangible asset value. The situation the same any 
where the security offered regarded the lender insufficient 
and the loan declined unless more furnished. follows that 
not material that the insurance ran only the plaintiff. Whether 
not Rozman was benefited not test the character the 
expense for it. And the circumstance that the new security was paid 
for out the proceeds the loan does not invalidate the loan. The 
expense obtaining the insurance was not expense making 
securing the loan itself. was the cost the new security. 

The note accurate its statement $300 the amount the 
loan. That sum was fact loaned, and the maker’s purchase the 
through the plaintiff and out the proceeds the loan did 

not lessen the amount the loan. 

required that the mortgage contain provision that ‘‘the 
debtor shall notified, the manner provided section five 
chapter two hundred and fifty-five, the time and place any sale 
made foreclosure proceedings.’’ Laws Mass. 140, 108. 
the statute referred to, 255, ‘‘The mortgagee 
give the mortgagor, the person possession the property 
ing the same, written notice his intention foreclose the mortgage’’ 
prescribed manner. The mortgage provides that the notice may 
given the mortgagor ‘‘or his representatives.’’ argued that this 
variation from the statute with the effect invalidating the 
mortgage. 

The question this not construction the statute, but 
the mortgage. Fairly considered, the language the mortgage 
with that the statute. Departure from exact and literal 
phraseology not here departure from meaning. Within the more 
reasonable meaning -the mortgage representatives the mortgagor 
are those persons who may take his place mortgagor, and those thus 
taking his place are the ones possession and claiming the property. 
For the purposes foreclosure only such persons were intended the 
mortgage substitutes for the mortgagor. The mortgage accord- 
ingly construed contemplate foreclosure only the manner the statute 
commands. far inaccuracy statement might thought 
involved, the phraseology the mortgage paraphrase the statute 
all fours with it. 

definition representatives other than that here adopted has 
been proposed, and purpose the mortgage nonconformity and 
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noncompliance with the statute evinced. The mortgage printed 
form, evidently drawn with attorney’s skill and with the legislation 
governing mind. Certain rights under the statute are stated 
not probable that any variation from the statute was intended. 
understood that its regulatory requirements respect notice can- 
not waived changed agreement, and view the risk 
substantial fine well the avoidance the mortgage such 
waiver change not found have been agreed upon have 
been mind. 

follows that any doubt respecting the meaning the language 
the mortgage may fairly resolved give precise conformity 
with the statute, the mortgage held express the intention 
the parties such effect, and the claim that departs from the man- 
date the statute fails. 

The cases Glidden Nason, 186 Mass. 140, 304, Ternan 
Dunn, 194 Mass. 585, 603, and Cuneo Bornstein, 269 Mass. 
232, 168 810, cited the defendants, have been examined and 


are not found advance any views leading different conclusion 
than that here reached. 


Judgment affirmed. All 


NOTE GIVEN BANK WITHOUT 
CONSIDERATION 


Farmers National Bank Grayville Crooks, Appellate Court 
Illinois, Rep. (2d) 918 


The defendant notes payable the order the plaintiff 
bank the request his friend, the president the bank, and 
the notes were placed among the bank’s assets. The notes were 
made for the accommodation the bank and the defendant received 
consideration for them. was held that the bank could not 
enforce the notes. 

There have been number decisions which person has 
note for the purpose making the bank’s financial status 
appear stronger than really and which the person signing 
the notes has been held liable. these cases, usually appears 
that the bank failed while the note was its possession and that 
the action was brought its receiver. 


Action notes the Farmers National Bank Grayville, 
against Crooks. From judgment for the plaintiff, the defend- 
ant appeals. Reversed. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §316. 
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STONE, J.—This appeal from judgment the 
Court Edwards County the sum $7,402.88. The judgment was 
obtained confession. was opened the court motion, and 
defendant given leave file answer. Trial the issues was had 
and substantially the following facts are deducible from the record and 
are uncontradicted 

For many years plaintiff had been national bank located Gray- 
ville, and from the 1916 until January, 1935, Bow- 
man was its president. 1935 was succeeded his brother Frank. 
December, 1928, the Penglase Sand Gravel Company was in- 
debted the bank for $6,000.00, the limit indebtedness which the 
bank could legally loan. This gravel company owned boat which had 
been purchased for $9,000.00 and upon which contractor, one Dunlap 
Edwardsville, had lien the form conditional sales contract 
for balance $5,877.00. This indebtedness was past due and Dunlap 
was about take the boat under said contract. The gravel company 
had money and further credit. The company that time was 
indebted plaintiff the sum $6,000.00, and plaintiff bid fair 
lose that loan. for the purpose protecting 
loan, Bowman, who was then president and the actual manager 
the plaintiff institution, sent his personal check Dunlap Ed- 
wardsville for $5,875.00 and took assignment the aforesaid con- 
tract. When this check was returned the bank was not charged 
Bowman’s account, but was retained over night cash item. The 
next day Bowman procured note from one Rigall for the amount 
this check. The record does not disclose who Rigall was what 
relations and Bowman sustained. The note was substituted for the 
check one the assets the bank and the check removed. The 
assigned contract was returned Bowman and placed the vaults 
the bank away from the personal papers Bowman. was after- 
wards carried collateral plaintiff. credit was given Rigall 
because his note and the same was for about year and 
‘half, the Sand and Gravel Company paying the interest thereon. 
May, 1929, bank examiner came examine the bank. complained 
the Rigall note, that-it was too large and insufficiently secured and 
demanded that taken and another placed its stead. The 
examiner was aware the facts concerning it. 

Acting upon the examiner’s request, Mr. Bowman, the president, 
May, 1929, asked the defendant, who was farmer, not connected with 
the bank the gravel company any way, but merely friend, 
sign note for $5,877.50 for the bank. seems that defendant asked 
questions; that Bowman had his entire confidence, and defendant 
did not hesitate sign the note. Defendant received nothing for this 
note, not even the cancelled note Rigall, and consideration any 
kind character moved him. understood that was not get 
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anything and did not expect anything. thought was doing 
accommodation signing this note for the bank. received 
for it. was handled accommodation the bank all 
the way through. This note was placed among the assets the bank 
and was renewed from time time. Defendant never paid any in- 
terest and apparently never paid any attention it. The note 
was the hands his friend Bowman and asked questions. 

Later the Sand and Gravel Company went into and 
attempt was made Mr. Bowman, acting for the bank, foreclose 
his This seems was unsuccessful, even though carried the 
Cireuit Court Appeals. Penglase Sand Gravel Co., Cir., 
593. was apparently the bank’s doings; they paid the costs 
and attorney fees for this litigation. 

The notes sued this case were charged off assets the bank 
July 20, 1935. This was done the behest the bank examiner. 
decided they were accommodation notes for the accommodation 
the bank and could not collected. apparently was possession 
all the facts given him before any litigation was contemplated 
begun. 

This case must decided putting proper conclusions upon the 
facts above stated far humanly possible. There can 
question but what the notes which judgment was taken were 
accommodation paper, and such between the payee and defendant 
they are uncollectible unless possible deduce from these facts 
that this accommodation was given for the benefit the gravel com- 
pany and not for the bank. 

are unable arrive that conclusion. Aside from the facts 
they are stated, every circumstance this case seems indicate 
that these notes were made for the accommodation the bank, that 
there was consideration for them moving defendant, that re- 
ceived credit for them, that was understood they were not 
paid him. was merely helping the bank, accommodating the 
bank use his paper. far this record discloses defendant 
knew nothing about any transactions between the bank and the Gravel 
Company. rights third parties intervene any point. The 
plaintiff here payee these notes; they have not been transferred. 
Plaintiff charged with knowledge all the circumstances and does 
not deny such knowledge; fact, one and the same person the 
one who originally took the notes and who renewed them from time 
time. 

view all these are impelled the belief that 
this case falls within the case Ruvenacht German-American Bank, 
212 Ill. App. 68, and Straus Citizens State Bank, 164 App. 420, 
and other cases along the same line. 

Not only this true our judgment, but would manifestly 
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unjust compel defendant pay these notes. The sole beneficiary 
these transactions was the plaintiff itself; not until the collateral which 
had taken over failed materialize money did plaintiff turn upon 
the individual who has accommodated and helped keep its credit. 
The law will not lend itself for the carrying out such transactions. 


was error for the court restore these judgments. The judg- 
ment the Court reversed. 


Cause reversed. 


RIGHTS DEPOSITOR CHECK WHERE 
BANK FAILS 


Dean Tobacco Warehouse Co. American National Bank, Supreme 
Court Tennessee, 117 Rep. (2d) 746 


Where the payee check deposited, his bank, which for- 
warded the drawee and the latter gave the depository bank credit 
its books authorized the payee the provisions contained 
his deposit slip, and the depository bank failed the following 
day, was held that the proceeds belonged the depository bank 
against the payee. The fact that the depository bank failed before 
receiving notice the collection and immaterial. 


this case, the plaintiff company deposited check Knox- 
ville bank drawn bank Nashville, which the plaintiff was 
named payee. The deposit slip provided that the Knoxville bank 
acted the puyee’s agent only and that might send items directly 
the drawee and accept its draft credit lieu cash. The 
check was forwarded the Nashville bank for collection and credit 
and was received that bank and the amount credited the 
account the Knoxville bank. appeared that the two banks 
maintained reciprocal accounts and was their custom send checks 
each other for collection and credit, the two accounts being ad- 
justed from time time. the time the failure the Knox- 
ville bank, the accounts showed balance favor the Nashville 
bank more than $20,000. The plaintiff payee brought suit against 
the Nashville bank. was held that there could recovery 
under the provisions the deposit slip. The court pointed out 
that the Nashville drawee bank had failed instead the Knox- 
ville bank deposit, the loss would have fallen the latter rather 
than the plaintiff company. 


Appeal from Chancery Court, Davidson County; James New- 
man, Chancellor. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §305. 
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Suit the Dean Tobacco Warehouse Company against the Ameri- 
National Bank recover the proceeds check the sum 
$9,087.02. decree the chancellor favor the complainant was 
reversed the Court Appeals dismissal, and complainant 
brings certiorari. 

Decree the Court Appeals affirmed. 

Lee, Cox, Meek Hier, Knoxville, and Louis Leftwich, Nash- 
ville, for appellant. 
Bass, Berry Sims, Nashville, for appellee. 


McKINNEY, J.—By the bill complainant, Tennessee corporation 
with its principal office Knoxville, seeks recover from defendant, 
banking corporation with its place business Nashville, the pro- 
ceeds check the sum $9,087.02, together with interest. The 
chancellor entered decree favor complainant. The Court Ap- 
peals took contrary view the cause and dismissed the bill. Cer- 
tiorari has heretofore been granted, and the cause presented counsel 
the bar this court. 

Complainant carried account with the East Tennessee National 
Bank Knoxville. the morning January 17, 1933, complainant, 
the usual course business, deposited this check said Knoxville 
bank drawn its order the American Suppliers, Inc., defendant 
bank. Said check was endorsed follows: 


East Tennessee National Bank 

Knoxville, Tenn. 

Dean Warehouse Co., 

The depository bank thereupon endorsed the check follows: 

Any Bank Banker 

Prior Endorsements Guaranteed 

87—45 Jan 1933 87-45 

East Tennessee National Bank 

Knoxville, 


The check was thereupon forwarded defendant bank ‘‘for collec- 
tion and The check was received defendant the morn- 
ing January 18, 1933, charged the account the American Sup- 
pliers, and the proceeds credited the account the East Ten- 
nessee National Bank, instructed. 

The East Tennessee National Bank conducted its business the 
usual manner January 18, 1933. The next day was holiday, 
which date the directors the East Tennessee National Bank met and 
decided liquidate the affairs the bank, and notified the Comptroller 
the Currency take charge the bank, which did, and notice 
the closing the bank was given that day. 
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The East Tennessee National Bank and the defendant bank main- 
tained reciprocal accounts. That say, was the custom the East 
Tennessee National Bank send all checks drawn banks the 
Nashville territory the American National Bank for collection and 
eredit. The American National Bank had similar account the 
East Tennessee National Bank. The two accounts were adjusted from 
time time drawing drafts each other. When the East Ten- 
nessee National Bank closed these reciprocal accounts showed balance 
favor defendant for more than $20,000. 

Complainant depositing said check used the customary deposit 
slip, which was printed the following: 

receiving items for deposit collection, this Bank acts only 
depositor’s collecting agent and assumes responsibility beyond the 
exercise due care. All items are credited subject final payment 
solvent This Bank will not liable for default 
negligence its duly selected correspondents nor for losses transit, 
and each correspondent selected shall not liable except for its 
own negligence. This Bank its correspondents may send items, di- 
rectly indirectly any bank including the payor, and accept its 
draft conditional payment lieu cash; may charge 
back any item any time before final payment, whether returned 
not, also any item drawn this bank not good close business 


day deposited.’’ 


Much said the briefs about the Massachusetts rule, approved 
this court, which makes the collecting bank the agent the depositor, 
and the New York rule, which provides that the collecting bank the 
agent the forwarding bank and not the depositor. But, stated 
the Supreme Court the United States Federal Reserve Bank 
considering these rules, they may varied contract, express 
implied. 


broad general rule, the absence statute, the question 
whether the collecting bank, after the collection made, stands the 
relation debtor agent trustee the owner the paper 
the forwarding bank, and the consequent determination the 
ownership the proceeds, depend the intention the parties 
the transaction evidenced their contract and the surrounding cir- 


the cause trial was the agreement the parties that the 
East Tennessee National Bank should act agent for complainant 
collecting said check, and was given authority appoint subagent 
for the purpose collection. was further the subagent 
could remit or, solvent, discharge its obligation the de- 
positor crediting the proceeds the account the forwarding bank. 
That exactly what was instructed and what did do. There- 
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upon the transaction was concluded, and the conditional given 
complainant the East Tennessee National Bank became absolute. 


Upon this question quote from S., Banks and) Banking, 497, 
498, 242, follows: 


are two usual methods handling items forwarded for 
that reciprocal accounts and that remittance. Under 
the reciprocal accounts method the collecting bank, receipt pay- 
ment the item, gives credit its books the forwarding bank and 
the forwarding bank charges the collecting bank its books, the banks 
settling from time time with the one the other accordance with 
the accumulated balance. Under the remittance method the forwarding 
bank sends the item the collecting bank with instructions collect 
and remit immediately. Under the reciprocal accounts method the 
relation the banks that creditor and debtor. Under the remit- 
tance method the collecting bank not authorized retain the pro- 


ceeds its hands and therefore acts only agent for the forward- 
ing bank.’’ 


the same book, page 501, section 245, said: Where pro- 
visional credit has been given depositor, subject collection, this be- 
comes absolute when the correspondent receives payment and credits 
the forwarder.’’ 

ease directly point that People Sheridan Tr. Sav. 
Bank, 358 Ill. 290, 193 186. There the Martha Washington 
Candies Company was the depositor and the Sheridan Bank the for- 
warding agent. The collecting bank during banking hours June 
1931, collected the involved draft and gave the forwarding bank credit 
for same. The forwarding bank closed that night and never opened 
thereafter. had received notice that the draft had been collected 
that the relationship between the depositor and the Sheridan Bank had 
changed that debtor and creditor, the court said (page 191): 
each the several banks and the candy company was con- 
ditioned upon the collection the item solvent credits. 
Whenever the item was collected, then the credit given the several 
banks the interested parties became absolute, fixed, and conclusive. 
Marine Bank Fulton County Bank, Wall. 252] [252] 
255, Ed. 785; Marine Bank Rushmore, 463; Tinkham 
Co. Heyworth, Ill. 519. Until the time that the check was col- 
lected, the candy company could have revoked the agency, but when 
the payment the check was made, the close the business day 
which the check was collected, the purpose the agency had been 
completed and the relation debtor and creditor was fixed between 
the parties. Commercial Nat. Bank Armstrong, 148 50, 
Ct. 533, Ed. 363; People City Bank Rochester, 

the same effect the holding Rickey New York State Nat. 
Bank, C., Supp. 29, affirmed Cir., 1020; Federal 


THE BANKING LAW JOURNAL 599 


Reserve Bank Peters, Va. 45, 53, 123 379, 382, 
742; Bank Poplar Bluff Millspaugh, 313 Mo. 412, 281 733, 

754. find case taking contrary view, and those 

referred are well reasoned and are accord with the agreement 

the parties. 

When the defendant bank collected the involved check and gave 
the forwarding bank credit for same, directed the latter and 
authorized complainant, the obligation the East Tennessee Na- 
tional Bank complainant became absolute; much defend- 
ant the morning January had paid the forwarding bank the 
proceeds the check cash. follows that had the collecting bank 
subsequently become insolvent instead the forwarding bank, the loss 
would have fallen upon the forwarding bank rather than upon com- 
plainant. 

further insisted behalf complainant that the relationship 
the parties had not changed that debtor and creditor for the 
reason that the forwarding bank had not received notice the collection 
and credit when suspended business. When the credit was given the 
transaction was completed. The notice the payment the check was 
not part the transaction itself, but only evidence the transaction. 
Rickey New York State Bank, supra; People Sheridan Tr. Sav. 
Bank, supra; Storing First National Bank, Cir., 587, 589. 

The decree the chancellor was based upon the theory that the 
conditional credit did not become absolute until the forwarding bank 
had received notice that the check had been collected and the proceeds 
placed its credit. Such was not the agreement the parties, and 
the authorities hold, stated above, that notice not part the 
transaction but only evidence thereof. 

For the reasons stated, the decree the Court Appeals affirmed. 


BOND INDEMNITY FOR LOST SAVINGS 
PASSBOOK 


Krupp Franklin Savings Bank, New York Supreme Court, Appellate 
Division, Supp. (2d) 365 


Under 248-3 the New York Banking Law, the trustees 
savings bank may adopt by-law providing that new passbook 
would issued upon the loss the original book except upon the 
giving bond indemnity. 

The savings account involved this case was opened 1921. 

that time, the only provision the by-laws the bank with 
similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1279. 
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reference reproduction the passbook was that depositor 
might make withdrawal ‘‘without producing the original book that 
the demand may entered therein.’’ Section 248-3 the New 
York Banking Law, referred above, confers upon savings banks 
the right provide their by-laws the conditions upon which pay- 
ment will made the case lost passbook. 1933, the board 
trustees the bank adopted the by-law mentioned the above 
paragraph. was held that the by-law was valid and that the de- 
positor could have his deposit only upon giving sufficient bond. 


Action Max Krupp, committee the estate Albert Sachs, 
incompetent person, against the Franklin Savings Bank the City 
New York, involving the right plaintiff recover sum money 
deposit the defendant bank, wherein the controversy was sub- 
mitted upon agreed facts pursuant sections 546-548 the Civil 
Practice 

Judgment directed favor the plaintiff. 

Martin Wallach, for plaintiff. 

Winthrop, Stimson, Putnam Roberts, New York City (Walter 
Holzka, New York City, counsel; Edward Hand, New 
York City, the brief), for defendant. 


CALLAHAN, J.—Defendant savings bank. January, 1921, 
one Albert Sachs opened savings account with defendant, and pass- 
book was issued him. the time opened the account signed 
signature card which stated that agreed the by-laws the Bank 
and any amendments additions that might thereafter made thereto. 
Sachs became incompetent, and 1936, order was made the 
Supreme Court appointing plaintiff his committee. 


Sachs was War Veteran and the order for the appointment the 
committee his property was made pursuant the provisions Ar- 
ticle 81-A, section 1384-a seq., the Civil Practice Act. 

Defendant’s first contention that the provisions that article 
contemplated only that committee appointed with power receive 
awards from the United States Veterans’ Bureau behalf the in- 
The order entered herein provided that all persons ‘‘are 
hereby directed and commanded deliver the said Committee upon 


demand all the property the said incompetent person every 
kind and nature which may their possession under their con- 
trol, and also all passbooks showing deposits with savings banks 


other institutions and all monies his name which in- 
terested 


examination Article 81-A convinces that its purpose was 
provide simple and inexpensive method for the protection the 
estates incompetent veterans, and that the sections contained the 
Article are broad enough permit the court make order giving 
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committee appointed thereunder the custody the entire estate the 
incompetent, and not his pension funds alone. 

The second question raised whether the plaintiff may required 
give bond indemnity the bank required its present by- 
laws where pass-book not produced. 

The parties concede that plaintiff did not produce the pass-book for 
the reason that the production was impossible because the same had been 
lost destroyed the incompetent, and could not found after 
diligent search. 

the time when the account was opened 1921, the sole provi- 
sion contained the by-laws with respect the production pass- 
books was: ‘‘No person shall have the right demand order, 
draft otherwise, the payment the whole any part the prin- 
cipal interest, without producing the original books that the demand 
may entered 

July, 1933, the board trustees defendant Bank adopted 
additional by-law the effect that the case loss pass-book, 
other making its production impossible, new book 
might issued upon the filing with the bank affidavit showing 
loss destruction the book. book, however, was issued 
where the balance exceeded ten dollars, except after the expiration 
thirty days from the insertion daily advertisement the news- 
papers, and the filing bond form satisfactory the Bank’s com- 
mittee for one hundred per cent. excess the amount the de- 
posit. Said by-law was not effect the time such pass-book had 
been issued Sachs the opening his account. The question pre- 
sented whether binding upon him, view his agreement 
abide the by-laws and any amendments additions that might there- 
after made thereto. 


has been held that bank may not refuse pay the ground 
that was entitled bond indemnity, where there was nothing 
its by-laws entitling insist upon such condition. Mierke Jef- 
ferson County Savings Bank, 208 347, 101 889, A., 
194, Ann. Cas.-1914D, 21. Unless then the agreement incom- 
petent, evidenced the signature card, abide the amendments 
the by-laws enforceable, and the amendment invoked reason- 
able, the demand for the indemnity bond may not enforced. 


The Banking Law (Section 248, subd. confers upon savings banks 
the right provide their by-laws conditions upon which payments 
will made case lost pass-books. The defendant, pursuant 
the right conferred this statute, adopted the by-law involved 
herein, see nothing unreasonable such by-law. might 
well necessary protect the bank from liability for double pay- 
ment the event account had been assigned. any event the 
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trustees had the right determine that was necessary have such 
protection. 

The agreement was with good banking business prac- 
tice, that the reservation the right amend by-laws necessary 
order meet changes. The provision the signature card was 
part the contract between the parties. 

Plaintiff contends that the provisions subdivision Section 
248 the Banking Law, the effect that by-laws contained the 
pass-book and posted the bank’s premises shall evidence the 
terms which the deposits are made, are controlling. think not. 
Subdivision the same section expressly provides for by-laws con- 
cerning lost pass-books, and would seem cover this case. There 
provision with respect posting the latter section. not 
interpret the statute read the requirement subdivision into 
subdivision Subdivision permits the adoption by-laws, within 
reasonable limitations, concerning lost pass-books without the necessity 
the entry same into pass-books the posting thereon. view 
the express agreement between the parties abide amended by- 
laws, and the fact that the present amendments were adopted pursuant 
the authority granted statute, hold that plaintiff should re- 
quired comply with the amended by-laws and furnish bond in- 
demnity. 

Judgment should directed for the plaintiff for the sum de- 
posit upon compliance with such condition precedent. 

Judgment unanimously directed favor the plaintiff for the 


sum deposit upon compliance with condition precedent. Settle order 


REVOCATION TRUST 


Engel Guaranty Trust Co. New York, New York Supreme Court, 
Appellate Division, Supp. (2d) 1000 


Under the laws New York (Personal Property Law, §23) 
trust personal property, completely created and reserving 
power revocation, may not revoked without the written con- 
sent all persons beneficially interested. 


The plaintiff created the trust here involved, naming the defend- 
ant bank trustee. The trust agreement provided that the income 
from the securities forming the corpus the trust should paid 
the plaintiff during his lifetime and that, his death, the prin- 
cipal should paid his wife then living. the event that she 
did not survive the plaintiff was provided that the principal 
should paid accordance with the provisions the plaintiff’s 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §486. 
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will and, left will, should paid his next kin. 
was held that this created reversion the plaintiff and re- 
mainder the next kin and that the trust could revoked upon 
the written consent the plaintiff and his wife. The consent 
the next kin was unnecessary. 


Proceeding Max Robert Engel against the Guaranty Trust Com- 
pany New York, trustee, for submission controversy upon 
agreed statement facts under sections 546 and 547 the Civil 
Practice Act, involving the question whether, under section 
the Personal Property Law, trust personalty created plaintiff 
has been validly revoked. 

Judgment for plaintiff. 

Hugo Pollock, New York City, for plaintiff. 

Cook, Nathan, Lehman Greenman, New York City (I. Howard 
Lehman, New York City, counsel; Mortimer Brenner, New 
York City, the brief), for defendant. 


COHN, J.—The question involved whether under section 
the Personal Property Law the trust personal property created 
plaintiff January 31, 1934, has been validly revoked him. 
Under date January 31, 1934, plaintiff, resident the state 
New York, full age and then married Margaret Engel, executed 
trust agreement with defendant Guaranty Trust Company New 
York, under the terms which delivered defendant certain per- 
sonal property trust. The agreement provided that the trustee should 
pay plaintiff the net income long lived. then provided 
follows: 


the death the Grantor, the trust shall terminate and the 
principal thereof shall paid Margaret Engel, wife the 
Grantor, provided she survive the Grantor. the event that the said 
Margaret Engel shall not survive the Grantor, then upon the death 
the Grantor the principal said trust shall paid over and de- 
livered such person persons and such amount amounts 
may validly provided the Grantor such Last Will and Testa- 
ment his may duly admitted probate, but the Grantor shall 
die without making valid provision for the distribution thereof duly 
probated Last Will and Testament, then the principal said trust shall 
paid over and delivered such person persons, and such 
shares, interests and proportions the same would have been distribu- 
table the Grantor had been the owner thereof the time his death 
and had died 


The deed trust also provided that the trustee required pay 
the grantor from the principal the trust fund, upon written request 
therefor, sum sums, aggregating not more than $15,000. an- 
other provision the agreement the grantor also accorded the right 
increasing the principal the trust fund any time. 


604 


THE BANKING LAW JOURNAL 


November 27, 1936, plaintiff presented the trustee his de- 
mand for revocation the trust, consents thereto 
executed Margaret Engel, and James Mack Engel, who the 
brother, and described ‘‘the only present next kin 
the only person living who, under the intestacy laws 
the state New York, would entitled share the distribution 
the personal property plaintiff were the latter this time die 
intestate. Margaret Engel and plaintiff are now divorced. 

The controversy submitted for determination whether upon these 
facts plaintiff entitled judgment revoking the trust agreement and 
directing defendant deliver him the assets the trust upon pay- 
ment its lawful commissions and expenses. 

this state, trust personal property completely created and 
reserving power revocation may not revoked without the written 
consent all persons beneficially interested the trust. Personal 
Property Law, 23; Whittemore Equitable Trust Co. New York, 
250 298, 165 454; McKnight Bank New York Trust 
Co., 254 417, 173 568. 

plaintiff’s contention that under the deed trust the settlor 
and Margaret Engel are the only persons beneficially interested 
the trust. urged that was the intention the settlor set 
life trust for himself, remainder his wife, she survived him, and 
reversion himself should she die before did. The consent the 
so-called sole next kin, James Mack Engel, unnecessary, 
claimed that has beneficial interest the trust. 

Defendant argues that the trust irrevocable; that cannot 
revoked solely upon consent Markaret Engel even upon the 
consent Margaret Engel and James Mack Engel; that plaintiff 
has disposed all his interest the estate and therefore cannot revoke 
without obtaining the consent all ultimate distributees, including 
those who are yet unborn presently that plaintiff’s 
death there may persons other than James Mack Engel who will have 
beneficial interest plaintiff’s trust. 

The trust agreement, our opinion, clearly evinces intention 
the part the settlor set life trust for himself, remainder 
Margaret Engel, she survives him, and retain revision 

himself should she predecease him. specifically provided that upon 
the settlor’s death ‘‘the trust shall terminate and the principal thereof 
shall paid Margaret Engel, wife the Grantor, provided she 
survives the She has thus acquired remainder the trust 
instrument and she takes purchaser and not limitation. Beyond 
this gift his former wife, plaintiff intended make disposition 
his estate. The agreement also provides that Margaret Engel 
shall not survive the settlor, then plaintiff retains the life income for 
himself until his death and upon his death the principal paid 
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provided his last will and testament. there will, then the 
principal ‘‘shall paid over and delivered such person persons, 
such shares the same would have been distributable the 
Grantor had been the owner thereof the time his death and had 
died intestate.’’ Plaintiff’s direction that the default testamentary 
disposition, the laws intestacy are take their usual course, appears 
superfluous direction distribute the principal according law; 
does more than the law itself would the grantor died intestate. 
The grant gives nothing the next kin way remainder; the 
grantor retains reversion himself subject only the remainder 
his wife should she die before does. 

has been repeatedly held that trust pay the income thereof 
the grantor, and the principal upon his death his next kin 
those who would take intestacy, unless otherwise appointed the 
grantor’s will, effects merely reversion the grantor and the next 
kin acquire remainder. Berlenbach Chemical Bank Trust Co., 
235 App. Div. 170, 256 563, affirmed 260 539 ,184 
83; Whittemore Equitable Trust Co., 162 App. Div. 607, 147 
1058; Davies City Bank Farmers Trust Co., 248 App. Div. 380, 288 
398; Cagliardi Bank New York Trust Co., 230 App. 
Div. 192, 573; Stella New York Trust Co., 224 App. 
Div. 50, 229 166; Cruger Union Trust Co. New York, 
173 App. Div. 797, 160 480. Doctor Hughes, 225 
305, 122 221, the Court Appeals decided that trust real 
property pay the income the grantor and the principal upon his 
death his heirs law created merely reversion the grantor and 
the heirs remainder. The court there said, 225 305, 
page 312, 122 221, 222: ‘‘To transform into remainder what 
would ordinarily reversion, the intention work the transforma- 
tion must clearly 

Berlenbach Chemical Bank Trust Co., supra, 235 App. Div. 
170, page 172, 256 563, 566, this court said: ‘no one 
heir the living’ (Doctor Hughes, supra, 313), the rule that 
grant one’s next kin creates reversion the grantor and gives 
nothing the next kin way remainder unless there un- 
ambiguous and unequivocal language indicating contrary 

Defendant asserts that the present case bears close resemblance 
the case Whittemore Equitable Trust Co. New York, 250 
298, 165 454, where was held that the settlors trust 
had completely divested themselves all interest the trust fund 
the use language similar that employed the present instrument. 
However, the Whittemore Case, unlike the case bar, there was 
intention the part the settlors retain control the trust 
principal. The life income the trust fund was not retained the 
settlors, but was paid over beneficiaries other than the settlors 
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themselves. Upon the death any the settlors, the life beneficiaries 
continued receive the income from the trust until their death and 
even beyond the lives the settlors. The corpus the fund reverted 
the settlors and their next kin only upon the death both bene- 
ficiaries. The Court Appeals interpreting that trust instrument 
declared that, reading the instrument whole, clearly demonstrated 
intention the part the creators the trust completely dis- 
pose their estate. The court opinion Chief Judge Crane 
said, 250 298, page 302, 165 454, 456: 


such where fairly appears that intention would 
promoted that construction, words which create remainder 
the next kin the life beneficiary should also create remainder 
the next kin the settlor the trust when the provision for 
them. This all matter intention. The creator trust can 
pleases with his property and the courts look his words 
guide them decisions. The directions come from the owner the 
property and not from the law, unless there some specific statute 
enforced. determine, therefore, whether the settlor the 
trust this case simply created life interest and nothing more, re- 
serving himself the balance the interest the property, looked 
his intention, expressed the instrument. the trust deed had 
said that upon the death the life beneficiary the net principal the 
trust estate was paid over and delivered the settlor his next 
kin equal shares the addition this place the words ‘next 
kin,’ would not have been sufficient all probability create re- 
mainder. Rather would indicate that the settlor intended all above 
any way pleased. The words would indicate limitation, not gift. 
(Whittemore Equitable Trust Co., 162 App. Div. 607 [147 


will observed that the portion the opinion just quoted 
the court indicated that, the trust estate upon the death the life 
beneficiary were paid over the settlor his next kin, such 
language would have indicated intention the part the settlor 
retain reversion above the life interest. important that the 
court cited the so-called first Whittemore Case, 162 App. Div. 607, 147 
1058, where the court had before trust instrument which 
presented situation very similar that presented the present case. 

Generally, direction the trustee trust fund deliver the 
principal the termination the life estate the appointees heirs 
life beneficiary other than the settlor has been held indicate 
intention the part the settlor create remainder. Hussey 
City Bank Farmers’ Trust Co., 236 App. Div. 117, 258 396, 
affirmed 261 533, 185 726. Corbett Bank New York 
Trust Co., 229 App. Div. 570, 242 638. So, too, with respect 
direction deliver the principal the trust fund persons other 
than those who would take the grantor died intestate, limited 
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class the grantor’s heirs law, next kin. Crackanthorpe 
Sickles, 156 App. Div. 753, 141 370; Court Bankers’ Trust 
Co., Sup., 160 477, affirmed 172 App. Div. 955, 157 
1121, affirmed 221 608, 116 1041; Gage Irving Bank 
Trust Co., 222 App. Div. 92, 225 476; affirmed 248 554, 
162 522. However, where, here, the direction deliver the 
the fund upon the termination the life interest, unless 
otherwise appointed the settlor’s will, the settlor’s next kin, 
that those who would take operation law and not virtue 
the deed, already pointed out, the settlor retains reversion 
the principal. 

Defendant also relies upon the case Schoellkopf Marine Trust 
Co. Buffalo, 267 358, 196 288, support its claim 
that the trust here established gift the distributees, whose 
consent necessary for revocation. the Schoellkopf Case, however, 
the court construed the trust agreement have created true remain- 
der and not reversion. There the trust agreement provided that two 
brothers, who were life beneficiaries but who were not the settlors, might 
each designate the person whom the income should paid after 
his death case should survive his brother but die during the 
continuance the trust. There was, also, that case direction 
deliver the corpus the trust fund limited class the settlor’s 
heirs law next kin and thus clearly indicating intent 
create remainder. While the court held that the settlor had parted 
with all his title the trust property and that those described heirs 
had received contingent remainder and had taken purchaser under 
the trust instrument, its opinion the court used the following sig- 
nificant language, Lehman, J., 267 358, page 363, 196 
288, 290: the settlor had retained reversion which would pass 
upon his death his ‘heirs’ next kin, then consent would 
necessary from them. They would then take, all, not purchasers 
through beneficial right derived from the trust instrument, but through 
succession the interest the settlor and could consent the 
destruction that interest. (Doctor Hughes, 225 305 [122 
bach Chemical Bank Trust Co., 235 App. Div. 170 [256 
563], affirmed 260 539 [184 83]).’’ 

further indication that the grantor the case bar intended 
retain reversion the principal the trust, subject the remainder 
interest his former wife, the provision the agreement which 
gives the grantor the right withdraw from the principal sum 
sums not exceeding, the aggregate, $15,000. The assets the trust 
fund here consist entirely stocks and bonds. While there state- 
ment their present market value, withdrawal $15,000 would 
constitute material invasion the principal. Such arrangement 
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has been held indicate intent the part the settlor retain 
reversion. Whittemore Equitable Trust Co., supra; Cagliardi 
Bank New York Trust Co., supra. 

view the provisions the trust agreement and upon the au- 
thorities cited, conclude that, subject only the remainder interest 
Margaret Engel, plaintiff has retained reversion the corpus 
the trust estate and that has the right revoke this trust upon 
his request and upon the consent Margaret Engel. clear that 
upon the grantor’s death, default testamentary disposition, this 
estate under the terms the trust indenture would pass his next 
kin who would take not purchasers but through succession the 
interests the settlor. Their consent revocation accordingly un- 
necessary. The consent revocation given James Mack Engel 
superfluous, has beneficial interest this trust. The only 
persons who are beneficially interested within the meaning section 
the Personal Property Law are the settlor and Margaret Engel. 
Their written consents the revocation have been procured. This was 
full compliance with the provisions section the Personal 
Property Law and the revocation all respects valid and effectual. 

Judgment directed for the plaintiff, but without costs. 

Judgment unanimously directed favor the plaintiff, without 
costs. Settle order notice. All concur. 


CORPORATION LIABLE ACCOMMODATION 
INDORSEMENT 


Strauss Strauss Co., Inc., Supreme Court Pennsylvania, 
199 Atl. Rep. 195 


Under the Pennsylvania statute (15 2852-303, sub. A), 
corporation which indorses promissory note for accommodation can 
held liable thereon. 


The note here sued was for $9,000. was signed 
Kauffman and was payable Strauss Company, 
corporation which Kauffman was officer and stockholder. The 
note bore the indorsement the corporation and was transferred 
trust company. The company loaned $9,000 the note. This 
loan was made Kauffman personally and the indorsement the 
corporation was one for accommodation. Kauffman used the money 
pay his personal indebtedness and the corporation received none 
the proceeds the loan. Ordinarily, held that entirely 
beyond the powers corporation indorse paper for accommoda- 
tion and that any person who takes note indorsed, with knowl- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §29. 
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edge the accommodation character the indorsement, will not 
permitted enforce against the corporation. This rule was 
changed the Pennsylvania statute above referred and, under 
that statute, corporations Pennsylvania may now held liable 
paper signed indorsed for accommodation even one who 
has knowledge the circumstances. was held that the above 
statute would apply renewal note given after the effective date 
the statute above referred to, although the original note was 
executed and delivered prior that time. 


Proceeding William Strauss against Strauss Com- 
pany, Incorporated, for audit the account the receivers the 
insolvent corporation, wherein the Altoona Trust Company presented 
note which had been signed the corporation accommodation in- 
dorser, for allowance. From final decree disallowing the claim, the 
trust company appeals. 

Reversed and remitted. 

Hare Hare, Altoona, and Shettig Swope, Ebensburg, for 
appellant. 

William Burd, Johnstown, for appellee. 


BARNES, agreed statement facts the 
record, the defendant, Strauss Company, Inc., Pennsylvania 
business corporation, was engaged the wholesale tobacco business, 
with its offices Johnstown and Altoona. became insolvent, and 
receivers for were appointed the court common pleas Cam- 
bria county June 1934. The receivers have liquidated the assets 
the corporation, and their account now before the court for 
The account shows fund hand for distribution among its creditors. 

the audit the Altoona Trust Company presented for allowance 
the note Kauffman, dated March 12, 1934, the face amount 
$9,000. The instrument the form judgment note, which 
Strauss Company, Inc., named payee, and which also 
bears its indorsement William Strauss, president, and 
Kauffman the secretary and treasurer the corporation, with the 
corporate seal affixed. 

appears from the testimony that March 10, 1931, the Altoona 
Trust Company loaned Kauffman the sum $9,000. that 
date there was delivered the trust company note which became the 
first series renewals for ninety-day periods, ending with the 
present note March 12, 1934, upon which this claim made. The 
original note and each renewal thereof are the same form and bear 
the same indorsement the present one. 

William Strauss and Kauffman were the officers and sole 
stockholders the defendant corporation. The proceeds the loan 
were paid the trust company Kauffman, and were used 
him pay off his personal obligation the same amount the Second 
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National Bank Altoona. always paid the interest upon the note, 
and securities belonging him were pledged with the trust company 
secure the loan. Strauss Company, Inc., received benefit 
from the transaction, and its books account contain reference 
its liability the note. admitted that Kauffman the principal 
debtor, and the defendant merely the accommodation indorser upon 
the instrument. 

Certain creditors the defendant filed exceptions the allowance 
the trust company’s claim, contending that the indorsement ques- 
tion was ultra vires. After the taking testimony, the court below 
held that the defense ultra vires was available defeat the claim 
the trust company, and entered decree sustaining the exceptions 
and disallowed the claim. From the final decree the court below 
disallowing its claim the Altoona Trust Company has taken this appeal. 


This court has said that manufacturing trading corporation 


divert its capital different purpose from that for which 
was created, risk lending its credit others, issuing in- 
dorsing bills notes accommodation, guaranteeing another’s 
obligations. Globe Indemnity Co. 313 Pa. 135, 169 
76; Bank Shamokin Waynesboro Knitting Co., 314 Pa. 
365, 371, 172 131, and cases therein cited. conceded that the 
defendant corporation the present case neither received any consid- 
eration for its contract indorsement, nor were any the proceeds 
the loan paid it. The accommodation indorsement the defend- 
ant company the note Kauffman was ultra vires act. 

However, section 303, subd. the Business Corporation Law, 
‘‘No limitation upon the business, purpose purposes, powers 
business corporation, expressed implied its articles implied 
law, shall asserted order defend any action law 
equity between the corporation and third person, between share- 
holder and third person, involving any contract which the corpora- 
tion party any right property any alleged liability what- 
soever 

Since this act became effective, the defense ultra vires can 
longer asserted corporation action involving contract 
such this one, which party. The present note was executed, 
indorsed, and delivered upon March 12, 1934, subsequently the effec- 
tive date the Act 1933. this act has application the present 
case, then the defense ultra vires not here available the corpora- 
tion its receivers, and the court below was error when permitted 
defense upon that ground, and refused allow the claim the trust 
company. 

behalf the defendant corporation contended: (a) That 
while the note was delivered subsequently the effective date the 
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act, was renewal obligation given prior that time, and 
the transaction being ultra vires its inception, when the defense was 
available, its character not changed the subsequent execution 
renewal note when that defense had been abolished law. (b) That 
the ‘‘saving contained section subd. the same act, 
act ultra vires the following language: ‘‘This act shall not 
impair affect any act done, offense committed, right accruing, 
accrued, acquired, liability, duty, obligation, penalty, judgment 
punishment incurred prior the time this act takes effect, but the 
same may enjoyed, asserted, enforced, prosecuted, inflicted 
fully and the same extent this act had not been passed.’’ (c) 
That the statute does not apply case where the action between 
contending creditors the corporation, rather than between the cor- 
poration and third party. 

The court below, stressing the saving clause the act, reached the 
that the corporation might still assert the defense ultra 
vires, notwithstanding the provisions the Business Corporation Law. 
There can doubt that Strauss Company, could have 
relied upon this clause and defended against any outstanding earlier 
note, the indorsement for accommodation had been made thereon 
prior the effective date July 1933. But when deliberately 
executed indorsement upon note after the effective date the 
Act, clearly elected bound its provisions, and submit 
the limitation the act imposes. The only outstanding contract in- 
dorsement which the Altoona Trust Company holds can now assert 
against the defendant corporation the one contained upon the note 
dated March 12, 1934. Upon the receipt this note the claimant can- 
the last previous instrument bearing the defendant’s indorsement, 
and extended the time for the payment the debt. 

Therefore the claim the trust company founded upon distinct 
and independent contract indorsement entered into this corpora- 
tion time when the defense ultra vires had been abolished 
law. The clear meaning and effect the saving clause only pre- 
serve existing rights and defenses against legislative death, and not 
confer upon corporations immunity against obligations voluntarily un- 
dertaken the future. are opinion that there merit 
these two contentions the defendant because the waiver its 
part the right rely upon the defense ultra vires, when 
executed the indorsement March 12, 1934. 

Our attention has been directed the case Lincoln Deposit 
Trust Co. Sanker, 305 Pa. 576, 158 255, and the decisions cited 
therein. While true that the acceptance renewal note pre- 
sumed collateral security for the original obligation rather 
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than for its payment discharge, fail see how that principle 
has any bearing upon the question before us. 

have said, while the indorsements upon the original and re. 
newal notes executed prior the statutory date July 1933, were 
unquestionably ultra vires, the claim the trust company here not 
upon any the instruments evidencing such ultra vires acts, but 
based solely upon obligation incurred after the Act 1933 became 
effective, and subject its terms. 

The final contention behalf defendant equally lacking 
merit. cannot held that this contest between creditors 
the corporation. The creditors who object the claim the trust 
company not assert any independent right defense their own 
defeat the claim the trust company. The defense ultra vires, 
here available, could asserted only the corporation its own 
right against this claimant. 

conclude that the court below erred when sustained the ex- 
ceptions the claim the Altoona Trust Company and disallowed 
the claim upon the ground that the indorsement the defendant, 
Strauss Company, Inc., upon the note dated March 12, 1934, 
was ultra vires. Therefore the decree the court below reversed, 
and the record remitted the end that the claim the Altoona Trust 
Company against Strauss Company, Inc., allowed, unless 
other legal equitable cause shown the court below why such 
decree should not entered. 

Decree reversed. Costs paid appellee. 


PAYMENT CHECK FORGED INDORSE- 
MENT 


National Bank the Republic Chicago Kaspar American State 
Bank, Supreme Court Illinois, Rep. (2d) 721 


drawee bank, which pays check bearing forged indorse- 
ment, may recover the money from the bank person whom 
was paid, provided gives notice within reasonable time after 
discovering the forgery. delay four years giving notice will 
preclude recovery. 


There were 142 checks involved this case. They were drawn 
during 1927 and 1928 employee corporation. They were 
payable various other employees the corporation and were 
tensibly drawn for payroll purposes. The indorsement the payee 
named each check was forged and the checks were deposited 
the defendant bank. They were subsequently paid the plaintiff 
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bank which they were drawn. Some the checks were drawn 
the Standard Trust and Savings Bank and that bank assigned 
its claim the matter the plaintiff. Because the fact that the 
plaintiff bank delayed giving notice the defendant bank for four 
years after discovering the forgery, was held that the plaintiff 
could not recover. 


Action the National Bank the Republic Chicago against the 
Kaspar American State Bank recover the proceeds series 
forged checks. judgment for plaintiff was reversed the Appellate 
Court, and that court rendered judgment against plaintiff for costs, 
289 Ill. App. 616, 501, and plaintiff appeals. 

Judgment Appellate Court affirmed. 


ORR, J.—An action assumpsit was brought against the Kaspar 
American State Bank October, 1932, the National Bank the 
Republic recover $3,398.02, account 142 checks drawn upon 
and its assignor, the Standard Trust Savings Bank. The checks 
question had been drawn between September 1927, and May 1928, 
employee the Burton-Dixie Corporation, payable the order 
eighteen its employees, ostensibly for pay roll purposes. Each 
check bore the purported endorsement the respective payees which, 
claimed, was forged one the drawer’s employees. All the 
checks were subsequently endorsed one Mike Zupan and deposited 
him with defendant, who again endorsed them and collected pay- 
ment from plaintiff its assignor. typical check follows: 


Account Check 

Dixie Corporation 

South Racine Avenue 63763 
Jan. 10, 1928 

the Order Tony Alozoitis $24.75 

Twenty Four Dollars Seventy Five Cents 

good for more than One Hundred Dollars—or after sixty days 

from date. 

National Bank the Republic 

Chicago, 


Dixie Corporation 
Hafferkamp.’’ 


Aloziotis 
Zupan 
American State Bank 
through Chicago Clearing House January 16, 1928, 
National Bank and Trust 


the trial, defendant (appellee here) made effort refute 
the evidence the forgeries offered plaintiff nor did deny that 
had received payment from plaintiff its assignor. jury the 
court Cook county returned verdict for plaintiff and judg- 
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ment was rendered thereon for $3,660. appeal, the Appellate Court 

for the First District reversed the judgment because the ‘‘delay 
period four years notifying defendant bank the forgeries de- 
feated plaintiff’s right and judgment was rendered there 
against plaintiff for costs. granted leave appeal. 

Section the Negotiable Instruments Act, Ill. Rev. Stat. 1937, 
98, 86, provides that every endorser, not accommodating party, 
who endorses without qualification, warrants all subsequent holders 
due course that the instrument genuine and that has good title 
it. These express warranties, however, extend only subsequent 
holders due course and, definition, Ill. Rev. Stat. 1937, 98, 
72, 213, the drawee excluded from this class. Corpus Juris 
393. are not concerned with the liability endorser who guar- 
antees all prior endorsements, since the Kaspar American State Bank 
made such endorsements. Section the act, Ill. Rev. Stat. 1937, 
98, 43, provides that where signature instrument forged, 
wholly inoperative and ‘‘no right enforce payment thereof 
against any party thereto, can acquired through under such sig- 
nature, unless the party against whom sought enforce such right 
precluded from setting the forgery want authority.’’ Thus, 
defendant was not entitled collect the money from plaintiff drawee 
the first instance, and have held that, where payment has been 
made without knowledge the forged endorsement the payee, the 
drawee may recover the amount paid. Cosmopolitan State Bank 
Lake Shore Trust Savings Bank, 343 347, 175 583. De- 
fendant does not dispute this general rule but contends that plaintiff 
this case estopped from recovering because failed notify de- 
fendant within reasonable time after learning the forgery. The 
issue notice within reasonable time thus becomes the principal ques- 
tion before us. 

The only Illinois where this same question has been considered 
and passed upon this court favorable the defendant’s position, 
and, our judgment, decides the issue. First Nat. Bank North- 
western Nat. Bank, 152 296, 739, 748, 289, 
Am. St. Rep. 247, this court said: ‘‘And when drawee bank 
pays bill exchange bank check indorser who derives 
title through prior forged indorsement, may recover back the money 
paid, discovery the forgery, provided makes demand for 
repayment within reasonable time after the discovery such for- 
gery. Daniel Neg. Inst. 1364, Canal Bank Bank 
Albany, Hill [N. Y.] 287; Williams Tishomingo Savings Institu- 
tion, Miss. 633 [supra].’’ This rule has been approved various 
text-writers, and our knowledge has never been disputed. Morse, 
Banks and Banking, 6th Ed., 1074; Defenses Commercial 
Paper, Ed., 264. the latter work, the author states: 
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one who has made payment forged bill note may forfeit any 
right which possesses recover such payment failure give 
notice until after unreasonable period time has elapsed after his 

discovery the While true that drawee, like drawer 

payee, may not under duty discover forged endorsement 

(Hamlin’s Wizard Oil Co. United States Express Co., 265 Ill. 156, 

106 623; United States Cold Storage Co. Central Manufactur- 

ing District Bank, 343 Ill. 508, 175 825, 811), 

believe well settled, previously stated this court (First Nat. 

Bank Northwestern Nat. Bank, supra), that drawee, recover 

money paid cashing bank check with forged endorsement, 

must notify the cashing bank within reasonable time after discovering 

the forgery. 

Hafferkamp, officer the Burton-Dixie Corporation, tes- 
tified that they found out about the forgeries ‘‘June July 
August, company hired investigator October, 1928, 
discover further facts surrounding the issuance the checks, but the 
exact time when plaintiff bank learned the forgeries does not appear 
the record. not denied that, found the Appellate Court, 
was least four years prior the bringing this suit. The burden 
was upon plaintiff show when learned the forgeries and when 
notified defendant. the absence such showing the record, 
must conclude, claimed defendant, that the beginning this 
suit 1932 was the first notice received defendant. Had plaintiff 
notified defendant earlier, the latter might have taken steps hold 
Zupan, the prior endorser, the forger himself. Thus defendant was 
necessarily damaged plaintiff’s negligence and delay notifying 
within reasonable time after discovering the forgeries. What rea- 
sonable diligence giving notice usually question fact 
determined each particular case. Under all authorities seen 
such period four years’ delay giving notice after discovery would 
preclude recovery forged paper. See Randolph Commercial 
Paper, 1740. 

Plaintiff has cited Crahe Mercantile Trust Savings Bank, 295 
375, 129 120, 92, and Independent Oil Men’s 
Ass’n Ft. Dearborn Nat. Bank, 311 278, 142 458, but these 
two cases are not controlling here. the former, held that the 
negligence payee allowing check put into circulation with 
forged endorsement was defense drawee who had paid the 
check. the latter, held that payee was under duty notify 
the cashing bank forged endorsement. The issue reasonable 
notice, the present case, was not involved either those deci- 
sions, and they also can have application here because direct re- 
lationship existed there between the parties the suits. 

Plaintiff further contends that, even was under duty notify 
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defendant the forged endorsements, defendant waived such defense 
because did not set its affidavit defense. essential part 
cause action was proof that had notified defendant 
the forgery and such notice was alleged four counts plaintiff’s 
declaration. affidavit claim filed with its declaration pur- 
suant section the Practice Act 1907, Smith-Hurd Stats, 
110, appendix, 55; Cahill’s Stat. 1931, 110, par. 55, significantly 
failed make any similar allegation, and the affidavit defense filed 
with defendant’s plea the general issue merely met the allegations 
the affidavit claim. While defendant waived all other defenses 
not stated its affidavit, this did not relieve plaintiff the necessity 
proving the essential averments its declaration. Harrison Rose- 
hill Cemetery Co., 291 Ill. 416, 126 177. Thus plaintiff’s objec- 
tion not well taken. 

its notice appeal the Appellate Court defendant failed 
include prayer for relief required rule this court, 
Rev. Stat. 1937, 110, 259.33. Because this, plaintiff now argues 
that the Appellate Court had jurisdiction hear the case and that 
subsequent proceedings are nullity. While the filing notice 
appeal made jurisdictional section (2) the Civil Practice 
Act, Ill. Rev. Stat. 1937, 110, 200 (2), the failure include 
prayer for relief therein merely error form and not sub- 
stance. Where, here, appellee not prejudiced, the Appellate 
Court not deprived jurisdiction technical errors this sort. 
The judgment the Appellate Court affirmed. 

Judgment affirmed. 


FARTHING, (dissenting).—I respectfully contend that the 
defendant position assert that received notice the 
forgeries until this suit was filed. did not set its affidavit 
merits that lack notice would defense, and the abstract record, 
page 73, reveals why this defense was not asserted the trial court. 
Frank Mayer, house attorney and assistant trust officer for the Kaspar 
American State Bank, had conversation about the checks involved 
this case the latter part 1928, and this reasonably close 
May 1928, the date the last check which endorsement was 
forged. The proof indicates that defendant was promptly notified and 
never thought asserting this defense until reached the Appellate 
Court. The majority opinion reaches the conclusion that proof 
notice was part plaintiff’s case, since the giving notice was al- 
leged some the counts its declaration, and did not matter 
whether lack notice was set defendant’s affidavit merits. 
United States National Bank Republic, C., 141 208, 
held that declaration which fails allege the giving such notice 
not demurrable. this case the common counts, numbered and 
the amended declaration, and counts and did not allege 
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notice. Counts and alleged the giving notice. The first 
named counts would support the verdict and judgment, since the sur- 
plus allegations the other counts need not proved. Clay Fire 
Marine Ins. Co. Wusterhausen, 285. 

But even the question notice were properly presented, be- 
lieve the majority opinion wrong. The case First Nat. Bank 
Am. St. Rep. 247, stated the majority to, the only Illinois de- 
which has considered the question the effect failure the 
drawee give prompt notice cashing bank, not point. The 
language quoted obiter, because there was question negligence 
the case. Independent Oil Men’s Ass’n Ft. Dearborn Nat. Bank, 
$11 278, 142 458, not distinguishable principle. 
there held that the payee check under duty notify the 
bank endorsement forged the payee’s secretary. 
the object requiring notice the cashing bank enable 
apprehend the forger and hold prior endorsers, does not matter 
who gives the notice, the payee the the payee under 
duty give notice, but the drawee is, all that the drawee need 
persuade the payee bring the suit, and the rule announced the 
majority opinion would circumvented. The opinion Independent 
Oil Men’s Ass’n Ft. Dearborn Nat. Bank, supra, conforms with com- 
mercial practices, and places the loss the one most responsible for 
it. The cashing bank nearer the forgery than the drawee, and can 
protect itself taking only responsible endorsers. The opinion that 
ease recognizes that the drawee has been deprived its money 
tortious conduct, and trover would lie recover the money obtained, 
but the tort may waived and contract action may brought. 
Hamlin’s Wizard Oil Co. United States Express Co., 265 Ill. 156, 
164, 106 623, held that the negligence the payee dis- 
the forgery its endorsements was bar recovery against 
the express company for money paid the endorsements. 
page 164, 106 page 626, said: ‘‘There rule which ob- 
tains between banks and depositors quite similar that which ap- 
plied wherever accounts are rendered, and that rule that depositors 
must exercise reasonable care examining returned statements and 
checks and give prompt notice irregularities discoverable 
‘such care. That rule adopted that the bank may not only 
able proceed promptly against guilty parties, but may put 
its guard and protect itself from similar fraud the future. can- 
not applied this case, where accounts were never returned the 
plaintiff the defendant and neither statement account nor vouch- 
ers were ever returned. That the plaintiff was grossly negligent the 
management its affairs can scarcely doubted, but under the law 
declared all the authorities that fact was not defense.’’ 
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The majority opinion distinguishes the Wizard Oil Co. Case 
saying that there duty discover the forgery, but that once 
discovered prompt notice must given. the reason for requiring 
prompt notice enable the cashing bank apprehend the forger, 
would seem that diligence should required all times. While 
Crahe Mercantile Trust Savings Bank, 295 Ill. 375, 129 120, 
opinion, nevertheless harmonious with Independent Oil Men’s 
Ass’n Ft. Dearborn Nat. Bank, supra. does not permit drawee 
interpose the payee’s negligence allowing check put into 
the payee recover money paid the forged endorsements. Both 
these latter cases adhere the principle that one acting endorse- 
ment must ascertain its genuineness his peril. The payee, whose 
endorsement has been forged, may sue the cashing bank, the drawee, 
any intervening party through whose hands the check has passed. 
Negligence defense such suit. should follow, logically, 
that the payee has been paid and the drawer has been reimbursed, 
the drawee may recover its loss from those through whose hands the 
check passed until was presented for payment while bearing 
forged endorsement. Thus, theory, one would lose money, except 
the insolvent forger, and then the loss would placed 
the one nearest him, who could have avoided paying the forged 
endorsement the exercise prudence. Negligence should de- 
fense only when the drawer sues the drawee. find further support 
for views Brannon’s Neg. Inst. Law (Beutel’s ed. 1932), pp. 
288, 289. 


STATUTORY LIABILITY NATIONAL BANK 
STOCKHOLDER 


Detroit Trust Company Drummond, Supreme Court Michigan, 
279 Rep. 877 


national bank stockholder who sells his stock loss for the 
purpose reducing his income tax and also raising the funds 
meet that tax and not for the purpose escaping his statutory 
liability stockholder, will not subjected such liability upon 
the failure the bank. 


appeared that one Drummond purchased forty shares trust 
company stock 1929 approximately $290 share. sold the 
stock December 23, 1930, the then market price $10 share. 
The book value the time the sale was $180. appeared that 
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became director the trust company 1938 and resigned 
January 1931. After the failure the trust company July 
1931, the receiver sought charge Drummond with the statutory 
stockholder’s liability the ground that had sold the stock for 
the purpose avoiding probable stock assessment because the 
insolvent condition the trust company, which was contended 
that must have had knowledge through his membership the 


board. 

Drummond testified that sold the stock loss for the pur- 
pose reducing his income tax for 1930 and because needed 
funds meet his income tax and repay bank loan. the time 
selling the stock, also sold stock three other banking institu- 
tions and steel company. The lower court held that the sale had 
been made good faith and that the statutory liability could not 
imposed. This was affirmed appeal. 


Proceeding Detroit Trust Company, receiver Guaranty Trust 
Company Detroit, against Robert Drummond and another, 
charge named defendant with liability stockholder the second 
‘trust company, the ground that the transfer his stock defend- 
ant Kate Weber was fraudulent. From adverse decree, plaintiff 
appeals. 

Affirmed. 

counsel), for appellant. 

Lightner, Crawford, Sweeny, Dodd Toohy, Detroit (George 
Haller, Detroit, counsel), for appellee Robert Drummond. 


BUSHNELL, J.—The sole question involved this appeal whether 
defendant Drummond transferred shares Guaranty Trust Com- 
pany stock with the fraudulent intent avoiding his statutory liability 
stockholder. Comp. Laws 1929, 14480 seq. Defendant Kate 
Weber, transferee these and other shares, did not appeal from the 
decree which she was ordered pay the assessment. 

The general factual background this case the same that stated 
Detroit Trust Company Allinger, 271 Mich. 600, 261 90, 
appeal dismissed Gause Detroit Trust Company, 297 695, 
Ct. 572, Ed. 986, and the more recent cases Detroit Trust 
Company Hockett, Detroit Trust Co. Hartwick, and Detroit Trust 
Co. Granger, reported 278 Mich. pages 124, 139 and 152, 270 
pages 243, 249 and 239, respectively. 

Defendant Drummond purchased his Guaranty Trust Company stock 
1928 and 1929, paying therefor approximately $290 per share. 
became director the company 1928. His director 
was accepted January 1931. sold his stock the open market 
through brokerage house December 23, 1930, and received therefor 
the net market price $10 per share. The stock had book value 
the time approximately $180 per share. the date when Drummond 
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sold his shares Guaranty stock also sold 132 shares Guardian 
Detroit, American State Bank, Detroit Bankers, and 200 
Republic Steel. 

Drummond testified that the time believed was selling all 
these stocks loss and that did for the purpose taking loss 
reduce his income tax for 1930 and because needed funds meet 
income tax requirements and repay bank loan. Plaintiff receiver 
urges, did the three cases 278 Mich., and 270 W., supra, 
that Drummond’s sale was made for the purpose avoiding probable 
stock assessment because the claimed insolvent condition the Guar- 
anty Trust Company that time. also urges that, because Drum- 
mond had served director the company for approximately two 
years before its closing, had attended directors’ meetings, and had taken 
active part the management the business, must charged 
with the knowledge obtained director, particularly with respect 
the contents letter written Mr. Quisenberry, who later became 
president the company. September 11, 1930, Mr. Quisenberry 
wrote the committee the board directors part follows: ‘‘I be- 
lieve appropriate this time call attention the frozen condi- 
tion both Companies, which condition sense responsible 
for. sincerely believe that all pulling together both Com- 
panies can eventually put good shape. The fact that willing 
head each them believe evidence enough belief the 

Mr. Drummond was present special meeting the Board 
Directors September 15th, which this letter was read. 

Plaintiff claims Drummond also charged with knowledge the 
action the Board October 1930, when the Guaranty Trust Com- 
pany entered into so-called Repurchase Agreement the purported 
sale $200,000 its bonds the American State Bank. Defendant 
Drummond was one the signers this agreement obligating himself 
personally repurchase $5,000 these bonds certain conditions. 

The trust company closed its doors July 1931, and the statutory 
stockholders’ liability was fixed order the circuit court 
April 11, 1932. 

The trial judge was urged draw the inference from the facts estab- 
lished the testimony that Drummond, the time the sale, had the 
fraudulent and wrongful intent avoiding his statutory liability 
stockholder. The judge was the opinion that the sale and 
transfer the stock Drummond was good faith and without 
fraudulent intent. 

trial novo are charged with the responsibility, was the 
circuit judge, determining from all the and facts 
whether the sale was bona fide. 
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470; ‘‘Intent such cases need not separately proved 
direct evidence; may found inference from all the facts 

The circumstances surrounding the sale Drummond’s stock are 
somewhat different from those some the cited cases, supra, and 
concur the finding the circuit judge that: ‘‘The transaction was 
accomplished, far Drummond was concerned, the usual way, 
the same the transaction the sale him other stocks the 
same time. was sold the then market value, and fair considera- 
tion for the stock that time.’’ 

little value comment further upon the testimony, except 
say that has been closely scrutinized and analyzed, with the con- 
clusion that the findings the circuit judge are correct. 

The decree the circuit court is, therefore, affirmed, with costs 
appellee Drummond. 


INDORSERS ENTITLED NOTICE 
DISHONOR 


Goldstein Brastone Corporation, New York Supreme Court, Appel- 
late Division, Supp. 909 


The president and vice-president corporation signed note 
the corporation’s name and then placed their individual indorse- 
ments the back the note prior its delivery the payee. 
was held that they were accommodation and irregular indorsers 
and that failure present the note for payment maturity and 
give them notice dishonor discharged them from liability. 


Appeal from Supreme Court, Kings County. 

Action Nathaniel Goldstein, permanent receiver the 
Equitable Merchants Association, Incorporated, against the Brastone 
Corporation, Hans Brassler, and Louis Bartelstone recover 
note. From judgment the Supreme Court for plaintiff entered 
the office the Clerk the County Kings November 17, 1937, 
the individual defendants appeal. 

Judgment reversed and complaint dismissed. 

Lloyd Thanhouser, New York City, for appellants. 

Max Bergman, New York City (Bernard Mirsky, the brief), 
for respondent. 


DAVIS, J.—On August 13, 1931, the defendant corporation executed 
and delivered Alson Brown its note for $5,000, payable four months 
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after date The First National Bank, Farmingdale, The note 
was signed the individual defendants the president and vice- 
president the corporation, and was also indorsed them. 

not disputed that the note came into the hands the corpora- 
tion which plaintiff the receiver and that was holder due 
course; nor disputed that the note was not presented for payment 
the date fell due and that notice its dishonor was ever given 
the indorsers. 

Although the note became due December 13, 1931, this action 
recover thereon from the maker and indorsers was not commenced un- 
til October 20, 1936. The question presented whether the indorsers 
became liable. The plaintiff had judgment against them the trial. 

The primary principles liability are well settled. are 
secondarily conditionally liable for the payment notes. Negotiable 
Instruments Law, Here the defendants were accommodation and 
irregular indorsers, for they were neither makers nor payees. 55, 
113, 114. order fix their liability, presentment for payment was 
necessary, except under circumstances not present here (§§ 130, 131, 
140), unless such presentment waived 142). 

Likewise, notice dishonor must given the indorsers, unless 
waived, either expressly implication,—otherwise the indorsers are 
discharged. 160, 180; Lockport Exchange Trust Co. Hyde, 274 

The Negotiable Instruments Law codification the law mer- 
chant, now practically uniform many not all the jurisdictions 
this country. The law merchant and its statutory successor were 
made arbitrary rules, that commercial transactions notes 
might pass freely from hand hand with definite understanding 
the liability makers and indorsers the hands holders for value 
due course, regardless latent defenses; and that the liability 
indorsers those secondarily liable might discharged the pre- 
scribed rules were not observed and performed. The reason for giving 
notice indorser was early stated this State Mr. Justice Nel- 
son Mechanics’ Bank New York Griswold, Wend. 165, 168, 
follows: ‘‘. the object notice advise the endorser his 
situation, that held responsible, that may take such 
steps thinks proper indemnify himself against his liability; 

then his business take the note and obtain security from 
the 

Substantially the same rule was stated Cady Bradshaw, 116 
indorser note pay made depend upon the implied condi- 
tion that payment shall demanded the maker maturity, and, 
the event default, that notice non-payment shall immediately 
given the indorser. These conditions are for the benefit the in- 
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dorser, enable him have prompt notice the default, that 
may immediately take steps provide for his 

matters not that the indorser officer the corporation and 
may thereby have knowledge the date which the note falls due. 
The law treats him would stranger; and this practically the 
rule all jurisdictions. The officers simply lend their individual credit 
the corporation, and the fact that the corporation known 
insolvent bankrupt furnishes execuse for failure give such 
Mere knowledge the dishonor held not equivalent the 
notice, which must come from the one who entitled look the 
party for payment and must inform him that the note has been duly 
presented for payment, that has been dishonored, and that the holder 
looks him for payment. cite only few the many authorities. 
Bovay Fuller, Cir., 280, 283; Case 107 Ore. 
785. 

The plaintiff relies waiver. does not claim that there was any 
express waiver but says may implied from the fact that both 
appellants the active officers the corporation designated specific 
bank for payment; that the corporation had account the desig- 
nated bank the time the note was made when became payable, 
and made provisions, either before maturity, for funds credit 
the bank with which pay the note upon due presentment; and 
that both appellants had actual knowledge all these facts and knew 
that the note would not paid duly presented. 

This reasoning would apply equally any indorser who knew that 
the maker was insolvent; that did not have funds the bank where 
the note was payable, and that probably would unable supply 
such funds. Nevertheless, entitled have notice dishonor 
that may take such steps are necessary protect himself, 
ing the maker invoke the aid friends relatives furnish 
some security. 

waiver may either verbal writing; and not necessary 
that the waiver should direct and positive. may result from im- 
plication and usage, from any understanding between the parties 
which character satisfy the mind that waiver intended. 
The assent must, however, clearly established and will not in- 
ferred from doubtful equivocal acts language. Cady Brad- 
shaw, supra, page 191, 371. 

There are cases where, under peculiar circumstances, has been 
held that waiver may implied. O’Bannon Co. Curran, 129 
App. Div. 90, 113 359, the president had indorsed the corpora- 
tion note, and before the note matured the corporation, through his 
efforts and assent, went into bankruptcy, that the maturity the 
note the maker was insolvent, its business suspended, its place busi- 
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ness closed, its property the hands receiver, and the note was 
unpaid,—of all which the defendant president had actual knowledge. 
was held liable. This extreme case, 

Clarke Stumpf, 190 App. Div. 538, 180 125, and 
Mercer Hydrocarbon Converter Co., 205 App. Div. 78, 199 
75, was held that there was waiver notice when the indorsers re- 
quested the holder accept renewal note which they also indorsed. 
Doubt cast upon the soundness this rule the determination 
the Court Appeals Lockport Exchange Trust Co. Hyde, supra. 

Hayward Empire State Sugar Co., 105 App. Div. 21, 
449, affirmed 191 536, 1114, contains dicta which the re- 
spondent deems helpful. that case there was written notice 
presentment, dishonor, and protest, but waiver presentment; and 
was held that the plaintiff could not recover from the indorser. 

There was waiver here. may seem drastic rule require 
notice dishonor under such circumstances; but long custom and 
statute the rules liability and non-liability have been determined. 
exceptions are made fit particular circumstances, then the purpose- 
ful rigidity the law frittered away. 

The judgment, far appeal taken therefrom, should 
reversed the law, with costs, and the complaint dismissed, with 
costs. 

Judgment, far appeal taken therefrom, reversed the 
law, with costs, and complaint dismissed, with costs. All concur. 


CLAIM COVERED DEPOSIT INSURANCE 


Hockenjos Federal Deposit Insurance Co., Supreme Court New 
Jersey, 190 Atl. Rep. 596 


One who was indebted bank for loan, pledged lease, 
which had made lessor, with the bank security, giving the 
bank authority collect the rents. The bank collected more than 
enough satisfy the loan and then became insolvent. The bor- 
rower sued the bank and obtained judgment for the amount 
the excess collected the bank. was held that this claim was 
covered deposit insurance. 

The court decided that the amount collected the bank 
excess the amount which was entitled constituted ‘‘de- 
posit’’ within the definition that word given the Federal 
Deposit Insurance Law, Code 264 (12). 

The case Weir United States, referred the opinion, 
was published the March issue the ‘‘Journal’’ page 170. 
was there held that the officers state banks may become crim- 
inally liable for violations the Federal Deposit Insurance Law. 
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Action Gottlieb Hoskenjos against Federal Deposit Insurance 
Company for the amount rent collected insolvent bank insured 
defendant excess indebtedness the bank secure which 
lease was pledged with the bank plaintiff, with the right collect 
the rent. motion strike the complaint frivolous. 

Motion denied. 

Harold Simandl, Newark, for plaintiff. 

Andrew Zazzali, Newark, for defendant. 


SMITH, J.—This comes action strike the complaint 
frivolous. According the complaint, The Livingston State 
Bank, banking corporation, was operating such until De- 
16th, 1935, its deposits being insured the defendant com- 
pany under the Federal Banking Act 1935, Stat. 684. The 
complaint further pleads that the plaintiff was customer the bank 
and maintained commercial and checking account; that was in- 
debted the bank the sum $5,000.00, and collateral security 
therefor assigned and pledged with the bank certain lease had, 
the terms which the lessee was instructed and required pay 
the monthly rentals directly the bank for and behalf the plain- 
tiff, the bank agreeing credit the amounts account the obliga- 
tion until the said obligation was paid. further pleaded that the 
bank collected under the said lease, from the lessee, greater amount 
than necessary for payment the obligation. The complaint pleads 
that this excess was received the bank the usual course its 
business for the account the plaintiff. The bank having failed 
make proper entries and give the proper credit the plaintiff for 
such excess, the plaintiff sued the bank, after insolvency, and recovered 
judgment $1,231.27, which now sought recovered from the 
defendant corporation insurer. 


should noted limine (in the beginning), that well- 
settled rule that the power strike pleading sham, frivolous 
false, will not exercised unless clearly and palpably appears 
so. The cautious exercise such power imperative, Louis Kamm, 
Inc., Flink, 113 582, 175 62; Barnes Mfg. Co., 
117 156, 187 186; and also well settled that 
pleading attacked frivolous assumed true fact all 
matters properly pleaded, Milberg Keuthe, 779, 121 
713; therefore, deciding the legal soundness the complaint before 
the court, the court must assume the above stated facts admitted. 

The final question determined the court is: the facts 
pleaded the complaint bring this claim under the insurance provi- 
sions the Banking Act 1935, and that question depends upon the 
interpretation the word, ‘‘deposit’’ used the said act. Accord- 
ing the said act: 
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term ‘deposit’ means the unpaid balance money its 
equivalent received bank the usual course business and for 
which has given obligated give credit commercial, check- 
ing, savings, time thrift account, which evidenced cer- 
tificate deposit, and trust funds held such bank whether retained 
deposited any department such bank deposited another 
bank, together with such other obligations bank the board 
directors shall find and shall prescribe its regulations deposit 
liabilities general usage Section 101 (c) (12) 
264 (12). 


should borne mind that the Banking Act 1935 
remedial act and its purpose inspire confidence banks safe- 
guarding, the limit therein designated, $5,000.00, the credits 
those dealing with banks covered such insurance. stated 


obvious intent was, insuring deposits, prevent runs 
banks depositors, preserve solvency insured banks, and thus 
keep open the channels trade and commercial 


The act therefore, must interpreted broadly order carry out 
its purpose and intent and maintain the confidence those dealing 
with banks extending them the protection the insurance, 
such interpretation reasonable. 

The defendant argues length that the trust that arose from the 
transaction hereinabove outlined was constructive trust maleficio, 
and did not arise from fiduciary relationship; and yet defendant 
admits his brief that the bank was acting agent the plaintiff 
the such rents, under the assignment rents for col- 
lateral. the relationship was that principal and agent, follows 
then that the trust which implied arises from contractual relation- 
ship principal and agent, that is: the implied trust derived from 
the contractual relationship between the parties, and not merely 
imposed upon the bank for some wrong has done towards the prop- 
erty stranger. The defendant characterizes the implied trust 
maleficio, the sense that the constructive trust imposed law 
upon wrong-doer order provide remedy the injured party. 
Such distinction might have been relevant the plaintiff were 
stranger the bank, and its rights remedies arose the misconduct 
the bank towards some property right the plaintiff, but that 
not the situation here. The obligation the bank arose the usual 
course its business collecting, the agent the plaintiff, upon 
the assigned lease, albeit failed enter such excess collections prop- 
erly its books. 

The court will take judicial notice that banks receive commercial 
papers and other collateral for collection during the usual course 
business. Birmingham First National Bank Newport First National 
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Bank, 116 Ala. 520, So. 976. The distinction made the defend- 
ant between implied trusts and express trusts therefore becomes im- 
material the present case, because the complaint the present 
presents trust, called implied express, arises from and 
out the contractual relationship the due course the business 
the bank and not one imposed upon the bank penalty, 
order provide remedy. 

The general purpose the Banking Act 1935 being offer 
one trading with bank sense security concerning any moneys 
entrusts the bank either directly his own hands, for his own ac- 
count, through third party, for and his behalf credited 
his account, clear that the plaintiff the present case comes within 
the class persons intended protected the insurance provided 
the said act. excuse say that the officers the bank did 
not properly show the credits upon their books that they had em- 
bezzled the funds question, that the account did not appear 
the books the bank provide basis upon which deposit in- 
surance premiums were computed. enough say that was the 
duty the bank account for the excess collection, and the failure 
the bank make proper bookkeeping entries may equally present 
and applicable the case normal deposits thrift savings 
doing the officers the insured, bank the loss the insurance 
corporation and not the loss the customer. 

The conclusion, therefore, that whether the transaction viewed 
facts set forth the complaint, and the motion strike the complaint 
will denied. 


APPOINTMENT FOREIGN TRUST COMPANY 
TRUSTEE 


McAuliffe’s Estate, New York Surrogate’s Court, Westchester 
County, Supp. (2d) 605 


The statutory provisions New York with respect the quali- 
fications trustees apply only when the trust administered 
within the state New York. 


this case, the testatrix, resident New York, named 
Rhode Island trust company trustee trust created her 
will. The bulk the estate consisted shares stock brew- 
ery company located Rhode Island. appeared that the testa- 


similar decisions see Banking Law Journal Digest (Fourth 
§453. 
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trix intended that the shares should retained the trustee but 
they were not legal investments for fiduciaries New York. The 
held that the trust should administered under the laws 
Rhode Island. have held otherwise would have required the sale 
the stock which would seriously imperil the financial standing 
the brewery company and bring great loss the estate. 


Proceedings the matter the judicial settlement the inter- 
mediate account proceedings Marion Gerrity, also 
known Marion Gerrity, executrix the estate Martha 
McAuliffe, deceased. 

Decree accordance with opinion. 

Dyer Kammerer, New York City, for executrix. 

Saxe, Cole Anderson, New York City, for William Francis Henry 
Clapp Robertson. 

Austin Griffen, White Plains, special guardian. 


MILLARD, only question raised this accounting pro- 
ceeding whether not the residuary trust created under paragraphs 
and ‘‘Eighth’’ the will will administered under the 
laws this State the State Rhode Island. 

Decedent, resident this County, died February 21, 1936, 
leaving will admitted probate March 18, 1936. 

The accountant here the only surviving child decedent and 
named the will the sole life beneficiary the residuary trust above 
mentioned. Upon her death, the remainder said trust passes her 
heirs. 

The great bulk the estate consists securities which have been 
turned over the Executrix the Rhode Island Hospital Trust Com- 
pany, which institution named trustee the will but has not 
yet qualified such this State. 

All the interested parties have requested the Court hold that 
the testatrix intended that the said trust administered under the 
laws the State Rhode Island order facilitate the retention 
certain securities non-legal nature the trustee. 

appears, from the proof offered, that the father decedent was 
the founder brewery the State Rhode Island known James 
Hanley Company and that the stock this company has ever since 
been closely held members his family. further appears that 
short time prior her death, some personal sacrifice, decedent pur- 
chased 4000 shares stock this Company augment the 3625 
shares bequeathed her her father. Although this stock was prac- 
tically worthless upon the date death decedent, has increased 
value until, the end 1937, the value her holdings was ap- 
proximately $244,000 which yielded something over $15,000 divi- 
dends the year 1937. The testimony the various witnesses called 
indicates that was decedent’s intention that this stock retained 


THE BANKING LAW JOURNAL 629 


her trustee. express provision this effect contained 
her will, her intention must gleaned from surrounding circumstances. 

the first place, for some time prior and the time the death 
decedent, the stock was deposited voting trust the State 
Rhode Island. Secondly, the Rhode Island Hospital Trust Company, 
financial institution with whom decedent had carried business for 
many years, was named her will trustee. 


The attorneys for the Executrix and the Special Guardian concede 
that New York authority directly bearing this question has been 
found. has, however, been treated various textbook authorities 
and there some dicta opinion our courts which serve useful 
guide. Beale’s Treatise the Conflict Laws, Volume Two, 


trust usually the domicil the testator, where the will takes effect, 
unless contrary intention appears, naming foreign trust com- 
pany 

All matters administration are determined the 
law the situs seat the trust. The situs trust must 
determined interpretation the words which the trust 
rule law can laid down for the purpose interpreta- 
tion. has been seen, all indications are considered, such the in- 
tention the parties, the place business domicil the trustee, 
the location the trust res, and other similar matters. The seat 
the trust having been determined, the law the state which the 
trust located will apply its administration. Farmers’ Loan 
Trust Co. Ferris, 1901, App. Div. 475; Keeney 
Morse, 1902, App. Div. 104, 728.’’ 

the Law Conflicts Laws’’ states follows: 

298. Administration Trust Movables Created Will. 
testamentary trust movables administered the trustee accord- 
ing the law the state the testator’s domicil the time his 
death unless the will shows intention that the trust should ad- 
ministered another state. 

Testator’s intention. the case testamentary trust, the 
state which the testator intended the trust administered pre- 
sumptively the state the testator’s domicil the time his death, 
since natural suppose that intended the trust admin- 
istered the same place which his estate was administered, 
and under the direction the courts that state. 

the case testamentary trust, however, may appear 
trust located another state than that the testator’s 

omicil. 

Foreign trust company appointed trustee. the testator ap- 
points trustee trust company another state, presumptively his 
intention that the trust should administered the latter state; 
the trust will, therefore, administered according the law the 
latter state.’’ 
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Irving Trust Company Natica, Lady Lister-Kaye, 157 
32, 284 348, the Court held (page 347) 


trusts were created England English subject dom- 
iciled England. Nevertheless, the construction the trust agree- 
ments must made accordance with the laws the state New 
York inasmuch that seems have been the intent the settlor, 
judging the fact that all the property located here New York 
and that the trusts have been administered here New York trustees, 


The question intention what forum administer trust 
was passed upon learned Surrogate this State Vanneck’s 
Will, 158 Mise. 704, 286 489, which was held (page 


only question is, What law applicable the administration 
this trust? Deceased was actually resident abroad. domicile 
followed that her husband, and hence she must deemed have 
been domiciled Canada. However, nothing forbids the giving di- 
rections the testatrix the situs the trust administration 
her personalty. While under this will the trust situs was not chosen 
words the testatrix, yet the selection trust company and the 
deposit the securities with the husband deceased pursuant 
the authority granted her attributable her. Having fixed the 
situs the trust administration this state, follows necessary 
legal consequence that the laws the forum are applicable matters 
trust administration. Restatement the Law Conflict Laws, 
298, subd. Id. 299-a; Beale Conflict Laws, 1024; Keeney 
Morse, App. Div. 104, 728; Greenough Osgood, 235 
Mass. 235, 126 


Although mindful the statutory provisions this State with 
respect the qualification trustees, the opinion that such 
provisions apply only when the trust administered within the 
State New York. ruling contra the instant case would undoubt- 
edly result great financial loss the veneficiary the trust and the 
remaindermen. Competent witnesses have testified that the sale 
large block stock the James Hanley Company this time would 
seriously imperil the financial standing the Company well bring 
great loss this estate. The Court not willing lend itself the 
precipitation such catastrophe. 

therefore hold that the trust situs the State Rhode Island 
and that the residuary trust paragraphs ‘‘Seventh’’ and 
this decedent’s will should administered under the laws that 
State. 

Petitioner has also requested the appointment one John Reilly 
successor trustee the place and stead the New Rochelle Trust 
Company the Estate John McAuliffe, deceased. This applica- 
tion granted. 

Settle decree accordingly. 


631 


THE BANKING LAW JOURNAL 


RIGHT NOTES SUBSTITUTED SAFE- 
KEEPING JACKET 


Moran Judson, District Columbia Court Appeals, Fed. Rep. 
(2d) 551 


The plaintiff delivered certain notes bank for 
and they were placed safekeeping jacket marked her name. 
The bank failed and was discovered that officer the bank 
had sold the notes and substituted others their place. was 
held action the plaintiff against the receiver that plain- 
tiff was entitled the substituted notes. 


Suit Ruth Judson against John Moran, receiver the 
Park Savings Bank, obtain declaration that plaintiff was the 
owner and entitled possession notes found plaintiff’s safe- 
keeping jacket bank. Decree for plaintiff, and defendant appeals. 

Affirmed. 


GRONER, Judson (appellee) 1927 purchased 
from Park Savings Bank six $1,000 negotiable real estate notes Harry 
and Dora Berman. Simultaneously she placed them with the bank for 
safe-keeping and collection interest, and they were put safe 
deposit jacket properly marked her name thereafter held 
the bank her property. 1930 appellee (Judson) sold one the 
notes the bank. Subsequently, and the latter part 1930, Stunz, 
the executive vice-president the bank, extracted from appellee’s safe- 
keeping jacket the remaining five notes and without her knowledge and 
consent sold them and deposited the proceeds the credit the bank. 
The bank became insolvent March 1933. Conservators were ap- 
pointed the Comptroller immediately after the bank holiday, around 
and Moran (appellant) was appointed receiver the Comp- 
troller July 13. found appellee’s safe-keeping jacket $5,000 
negotiable real estate notes made Levi Hartgrove and wife, and 
the jacket was undated notation the handwriting Stunz 
that the Hartgrove notes been substituted the place the Ber- 
man notes. This suit was brought appellee against Moran, receiver 
the bank, asking that she declared the owner and entitled 
the possession the Hartgrove notes. The theory her suit that 
the notes are her property and are constructively her 
that they are indorsed blank and are negotiable securities; and that 
these circumstances there legal presumption that she became 
holder before maturity good faith and without notice anything 
impeach her right such holder; and that the burden rebutting the 


similar decisions see Banking Journal Digest (Fourth 
Edition) 
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presumption title rests Moran. answered the bill, denying 
the right appellee declared owner the notes and claiming 
them part the assets the bank. The theory his defense 
that virtue his appointment represents the general creditors 
and depositors the bank and that appellee not entitled recover 
the notes and interest unless she can prove that the Hartgrove notes, 
which admittedly belonged the bank prior the substitution, were 
placed her depository jacket prior March 1933, when the bank 
became insolvent. will thus seen that the real question the 
is: whom the burden proof? And the question vital 
because neither party able prove when the substitution occurred. 
Stunz whose misappropriations and peculations wrecked the bank and 
who alone knew the details the transaction, committed suicide shortly 
after the bank’s insolvency. The trial court held that the notes were 
the property appellee and ordered that they should turned over 
her, together with the interest collected the receiver. The appeal 
from that decree. 

evidence was offered either party the trial, but was 
stipulated that note teller the bank examination the note- 
books the bank some time between March 1933, and March 13, 
1933, found the balance and upon reexamination the books 
after March 13, 1933, found them out balance the extent $7,000. 
The judge below held that the note teller’s evidence had probative 
force, and this agree. The lack balance the books wholly 
unexplained and wholly untraced far this transaction con- 
and the record silent whether the Hartgrove notes were ever 
entered the books have any relationship the subsequent short- 
age found the teller. Admittedly the books not identify the Hart- 
grove notes or, for that matter, any notes held the bank. think. 
did the lower court, that the testimony the teller proves nothing, 
and this leaves the case made the pleadings. 

Viewed this aspect the situation this: Appellee charges that 
she has possession (through Moran bailee) the notes indorsed 
blank; that the fact she possession the notes raises presump- 
tion that she has good title them; and that her allegation posses- 
sion sufficient establish prima facie case entitling her recovery. 
Accordingly, she contends that the burden rebutting the presump- 
tion, which all respects the equivalent the burden proving 
when the notes were substituted, Moran, and that, Moran can- 
not prove her title bad, she entitled prevail her prima 
facie case. Moran’s position, have seen, that the substitution 
took place after the first day March, 1933 (the date insolvency), 
appellee not entitled recover because the provisions Rev. St. 
bank, and that therefore she has the burden proving the date the 
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substitution and here also insists that, because appellee charged 
her bill that the substitution occurred prior March 1933, she must 
prove it. 

Considering first the contention Moran that appellee, having 
alleged the date the substitution prior insolvency, must sustain 
the burden that respect, think the answer depends upon whether 
the allegation the time substitution was indispensable part 
appellee’s prima facie cause action. was, obviously she must 
prove it. was not, was surplusage. The correct rule, think, 
that allegations complaint which are not indispensable estab- 
lish prima facie case may disregarded surplusage and need not 
proved. This was stated Judge Sanborn Board Com’rs 
Lake County Keene, Savings Bank, Cir., 108 505, 515, 
applying the rule case which principle substantially like this. 
that case bank sued the commissioners county upon coupons 
from funding bonds held and which were issued pursuant 
act Legislature. The bonds did not reveal their face whether 
the amount the issue was within the constitutional limitation. The 
commissioners defended the ground that the bonds were issued 
exchange for county warrants which evidenced debts incurred beyond 
the constitutional limit, and that accordingly the bonds were void. The 
bank alleged that the debts evidenced the warrants for which the 
bonds were issued were legal obligations the county, but the trial 
merely proved the bonds and the coupons and rested. The court held 
that the bonds were prima facie evidence the validity the debts 
they evidenced and that the other allegations the effect that they 
were issued exchange for other legal obligations the county did 
not impose upon the bank the burden proving that fact other 
evidence than the bonds themselves, and that the additional allegations 
were not indispensable the statement prima; facie case, and, not 
being indispensable, could disregarded and need not proved. 

Applying the rule here, have case which conceded 
the pleadings that appellee did have safe-keeping jacket the Park 
Savings Bank which were deposited the Berman notes, and also that 
some time those notes were extracted officer the bank and 
sold for its account and the Hartgrove notes belonging substituted. 
also conceded that the Hartgrove notes were found appellee’s 
private safe-keeping jacket when Moran took charge the affairs 
the bank. This enough, think, show that the bank—and after- 
wards the receiver the bank—was the agent bailee the notes for 
appellee, and that view the bank’s possession was appellee’s posses- 
sion. Putting one side, then, the dispute over the date substitu- 
tion, which there evidence, the situation that appellee 
possession negotiable notes indorsed blank, and this possession, 
think, enough raise legal presumption title. Section 79, title 
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22, Code 1929, provides that: ‘‘Every holder deemed prima 
373, 378, said: ‘‘The note, being negotiable and the posses- 
sion the appellant under endorsement blank, entitled 
the benefit the presumption that became its holder before ma- 
turity good faith, and without notice anything impeach his 
right such 


And the case which have already referred, Board Com’rs 
Lake County Keene, Savings Bank, Judge Sanborn said that 
the presumptions which arose upon the allegation possession nego- 
tiable bonds ‘‘go with the end the trial, and must prevail, unless 
[the defendant] proves fair preponderance competent evidence 
that the debt unauthorized and void.’’ 


And Donnelly Garvan, 111 Conn. 626, 151 168, 169, plain- 
tiff suing note merely alleged that she was the holder the note. 
The Connecticut court said: ‘‘In thus setting that she was the 
‘holder,’ the plaintiff stated all that was necessary, prima facie, es- 
tablish her right sue and recover. General Statutes, 4409. L.] 
‘The plaintiff was justified confining his allegations such dis- 
closed his right prima facie recover the amount the note, and 
leaving the defendants set their answer the facts which 
served limit that Quoting Mersick Alderman, Conn. 
634, 638, 109, 111, Ann. Cas. 254. 


Engles Williams, Mo. App., 203 671, 672, the defend- 
ant had executed two notes for loan and had given chattel mortgage 
five horses and mules security. The creditor indorsed the notes 
and assigned the mortgage the plaintiff secure loan. Defend- 
ant had retained possession the horses and mules, and plaintiff sued 
replevin, alleging she was the holder the notes and the mort- 
gage and was entitled possession the animals. Defendant answered 
that had paid his the amounts due the notes and 
charged addition that the transaction between the creditor and plain- 
tiff was fraudulent. The jury found defendant’s favor, but the 
appellate court reversed because the trial judge had charged the jury 
that the burden rested plaintiff prove that she was bona fide 
holder due course and for value the notes question. this 
point the court said: ‘‘Possession note properly indorsed, even 
after maturity, prima facie evidence ownership the part 
such holder. course, the burden was upon defend- 
ant plead and show that the transaction referred was fraudulent. 
Defendant assumed this burden his pleading, and the court should 
not have instructed that the burden was upon the plaintiff show that 
the transaction was bona fide 

These cases correctly state the rule applicable the District 
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Columbia and, when applied here the situation have shown, sus- 
tain the action the trial court. Moran’s allegation his answer 
that the substitution occurred after insolvency without evidence 
sustain it. There is, therefore, nothing defeat appellee’s prima facie 
ease. Such inferences may drawn from the admitted facts sup- 
port her position rather than Moran’s, for charged and not denied 
that after the sale Stunz the Berman notes 1930 the bank con- 
tinued credit interest her account precisely had prior that 
time. Unless the money for these payments was supplied the pay- 
ment interest money the bank the substituted notes, would 
necessarily have appeared the bank’s books charge out its 
own funds. The books are the possession the receiver, and pre- 
sumably they show nothing this nature. is, therefore, not un- 
reasonable inference that the interest paid appellee from 1930 
1933 was from money received the bank the Hartgrove notes, 
which would indicate that the transfer had occurred long prior the 
insolvency the bank. this view the receiver forced the posi- 
which itself will prevent recovery prima facie case, for the 
receiver says his brief: ‘‘It true that the Hartgrove notes were 
found the Appellee’s ‘safekeeping’ jacket and that jacket contained 
notation that contained those particular notes, and there were 
question insolvency involved and question the time when 
these notes were placed Appellee’s ‘safekeeping’ jacket, the presence 
those notes the said jacket might well raise prima facie case 
that they belonged the Appellee and that she was entitled posses- 
sion and ownership.’’ 


But are correct thinking that appellee’s prima facie case 
was sufficient, then think there point the suggestion that the 
burden shifted simply reason the bank’s insolvency. may well 
that view the bank’s insolvency, Rev. St. 5242, 
91, avoids preference, but this case appellee effect suing 
replevin and defend the ground that recovery would amount 
preference merely begs the question, for she entitled recover 
because she has right the notes, and the extent that she 
has right the notes, the receiver has none. And, have seen, 
she entitled establish her right recover the legal presump- 
tion that possession the notes imports title; and that case, with 
nothing the contrary, Rev. St. 5242, 91, presents 
obstacle. What prevents interference with the assets the 
bank itself and not with property which might legally claimed 
proven belong others. Corn Exchange Bank Blye, Hun, 
473, affirmed 101 303, 635. 

Affirmed. 
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WAIVER PROTEST 


Federal Reserve Bank Philadelphia Levy, United States Circuit 
Court Appeals, Third Circuit, Fed. Rep. (2d) 


waiver protest and notice dishonor the back 
note binding the first indorser only, and does not affect subse- 
quent indorsers. 


this case the note was payable the order the maker and 
was indorsed him. The waiver protest notice appeared 
above his indorsement. The defendant indorsed for accommodation, 
his indorsement appearing beneath that the maker. was held 
that the failure give the defendant notice dishonor discharged 
him from liability under the Pennsylvania statute, 233. 
This 110 the Uniform Negotiable Instruments Act and 
reads follows: 


affected waiver. Where the waiver embodied 
the instrument itself, binding upon all parties; but where 
written above the signature indorser, binds him 


Action the Federal Reserve Bank Philadelphia against Leon 

Levy recover from the defendant accommodation indorser. 

From judgment favor the defendant, the plaintiff appeals. 
Affirmed. 


James Clifford, Jr., and Brittain, Evans Lewis, all 
Philadelphia, Pa., for appellant. 
Louis Levinson, Philadelphia, Pa., for appellee. 


DICKINSON, J.—This appeal raises question Negotiable 
Instrument Law. The action was endorsee against endorser. 
The note was drawn the maker the order himself. The maker 
payee endorsed and below his endorsement appears that the 
defendant. The latter was accommodation endorser. Above the 
endorsement appears waiver protest, The note was not pro- 
tested and notice dishonor was given the defendant. There were 
other defenses submitted the jury. The verdict was for the plain- 
tiff subject the point law reserved whether the failure pro- 
test relieved the defendant endorser. The District Court entered 
judgment for the defendant the point law reserved. 

may helpful view the case first without the Negotiable In- 
struments Act, Pa. seq., and then affected it. The 
plaintiff must prove two contracts the defendant, one 
pay the note, dishonored, and given notice, and the other 


For similar decisions see Banking Law Journal Digest (Fourth 


Edition) §979. 
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waiver such notice, The endorsement was offered evidence both 
That the endorsement the usual endorser’s contract must 
admitted. That may waive notice dishonor and protest 
undoubted. may this writing dehors the note. see 
reason that may not this writing the note. The question 
did his endorsement? The answer must not that 
alone. The next question did signing his name under 
the waiver. endorsement implied contract pay the maker 
does not and the endorser has notice dishonor. The defendant hav- 
ing endorsed after the first endorser endorsed note upon which the 
first endorser had waived notice, the endorsement the second en- 
dorser was not his agreement that also waived notice. Had the 
waiver been the face the note the endorser would have been bound 
it. The Act, Pa. 233, anticipates this very situation and 
provides that such waiver, here, that the first endorser only. 
The endorsed waiver the present case was the following words: 
Protest and notice protest the within note hereby 
Judgment affirmed, with costs. 
Buffington, Judge, dissents. 


GIVING NOTICE PROTEST 


Title Guarantee Trust Co. Geller, New York Supreme Court, Ap- 
pellate Division, Supp. (2d) 784 


The secretary corporation indorsed note made the cor- 
poration. notice protest and dishonor was sent him the 
address the corporation. was held that the notice 
was sufficient charge the indorser, where the payee had received 
notice that had ceased connected with the corporation 
and even though the notice was not received him. 


Action Title Guarantee Trust Company against Max Geller 
note indorsed defendant. From judgment directed ver- 
dict for plaintiff, defendant appeals. 

Affirmed. 

Isidor Schlesinger, New York City (Henry Kunsky, Leon 
Singer, and Leonard Milford Mandel, all New York City, the 
brief), for appellant. 

Elmer Spedick, Brooklyn (Edward Kiernan, Brooklyn, 
the brief), for respondent. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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MEMORANDUM THE COURT.—Action against individual 
indorser note, who was officer the corporate maker the 
note. 

Judgment favor the plaintiff and against the defendant, Max 
Geller, secretary the corporation, unanimously affirmed, with 
costs. The notice protest and dishonor sent Geller, who was secre- 
tary the maker, the business address the corporate maker, 
the theory that was also the business address the endorser 
Geller, was sufficient compliance with section 179, Negotiable Instru- 
ments Law. The proof establishes that the address the corporate 
maker was 115 Broadway, New York City, which the notice dis- 
honor was sent the indorser Geller. That individual was secretary 
the corporate maker and notice that had ceased secre- 
tary was sent the payee; nor was there sent any notice that had 
ceased have any business relation with the corporate maker and 
therefore ceased have business address the office the corporate 
maker. Under these circumstances, the evidence other addresses, 
resident business, possessed the indorser was legal im- 
portance. far this transaction was concerned, his business ad- 
dress relation was the same that the corporate maker. 
common knowledge that men have times more than one place 
business connection with different business activities. The testimony 
the defendant that did not receive the notice protest did not 
raise question fact requiring submission the jury the issue 
whether not notice protest had been duly sent the indorser, 
pursuant section 179, Negotiable Instruments Law. Trusts Guar- 
nonreceipt does not negative the proof the sending due notice, 
since the sending notice dishonor, duly addressed and deposited 
post office, deemed due notice from sender ‘‘notwithstand- 
ing any miscarriage the mails.’’ Negotiable Instruments Law, 
176. The plaintiff’s prima facie case the issue sending due notice 
was established the notarial certificate and the record made the 
regular course business his ‘‘protest book’’ the notary. The 
notarial certificate was presumptive evidence ‘‘of the facts 
Section 368, Civil Practice Act. far the facts certified were 
deficient, they were supplied, under section 374-a, the proof the 
entries made the notary the protest book. The contents the 
notarial certificate were proof, under section 374-a, Civil Practice Act, 
apart from section 368, Civil Practice Act. These two exhibits had the 
same verity and probative force was given, pursuant section 368, 
Civil Practice Act, notarial certificate without defect Trusts 
Guarantee Co. Barnhardt, supra. defendant’s evidence presented 
issue fact legal significance, direction verdict favor 
the plaintiff was proper. 


BOOK REVIEWS 


The Bankruptcy Law 1938—A Comparative Analysis. Jacob 
Weinstein, Esq., the Philadelphia Bar. Published the National 
Association Credit Men, One Park Avenue, New York. 512 pages. 
$5.00. 

the title this book implies, section section analysis 
and comparison the new bankruptcy law which was enacted the 
Congress during the last week its recent session, under the title 
the Chandler Act. 


The author, who has served member the Bankruptcy Com- 
mittee the Commercial Law League America and also mem- 
ber the National Conference, had active part the 
actual drafting the new bankruptcy law member the Draft- 
ing Committee the Bankruptcy Conference. recognized au- 
thority law, Mr. Weinstein has been consulted every 
group seeking modernize our national bankruptcy law during the 
past few years. far back 1932, prepared for the National 
Association Federal Practitioners complete revision the federal 
law which was offered substitute for the Hastings- 
Minchner Bill then pending before Congress. 


present review Mr. Weinstein’s book would similar 
reviewing the new bankruptcy law his presentation running 
comment the new law, section section. 

Among the interesting highlights the new law discussed Mr. 
Weinstein might mentioned the new powers now afforded creditors’ 
committees. 


also elaborates Chapter covering corporate reorganizations, 
which substitute for the old section 77-B. this chapter Mr. 
Weinstein points out that corporations seeking merely composition 
their unsecured debts will prevented from proceeding under the 
new corporate reorganization regulations. also dwells upon the 
abuses which have been eliminated through the revision the old sec- 
tion 77-B was rewritten into Chapter Another feature this 
corporate reorganization chapter interest many creditors the 
discussion the new regulations for the management property, 
for reorganization, during the period the hearings. 

Other items which will interest business men are new 
the liquidation estates, elimination small claim 
rackets, strengthening the criminal provisions with respect con- 
cealment estates, withholding records, false claims and false financial 
statements. also points out how the law has been liberalized 
permit all forms compositions and extension settlements. The book 
also covers the sections dealing with agricultural compositions and the 
reorganization rules well the new provisions for the relief 
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also noteworthy that Congressman Walter Chandler, sponsor 
this new bankruptcy law Congress, has written foreword for 
Mr. Weinstein’s text. 


Manual Uniform Accounting and Auditing Procedure. 
the Savings Banks Association the State New York. 
.00. 


The ‘‘Manual Uniform Accounting and Auditing 
was announced recently the Savings Banks Association the State 
New York the only available text which treats with accounting 
solely applies savings banking. The Manual has been pre. 
pared Committee the Savings Banks’ Auditors and Comp- 
trollers Forum the State New York, and designed serve 
guide uniformity savings bank accounting and auditing. Part 
covering Accounting now available. Part treating with Auditing 
Practices and Procedure expected ready early date. 

Printed convenient loose-leaf form, similar the savings banks’ 
Uniform Part clear and concise discus- 
sion savings bank accounting, covering approximately 100 pages. 
The Manual contains general description the Accounting System, 
Chart Accounts, Description Accounts, Discussion Accruals, 
Reports for Management, Exhibits, and Appendix. The treatment 
logical, and the text supplemented with samples, specimen entries, 
and typical forms which cover almost every phase savings bank 
accounting. 

The foreword, provided Henry Kinsey, president the 
Williamsburgh Savings Bank and sponsor the Auditors and Comp- 
trollers Forum, states part: 

1935 have lacked agency through which there could 
developed standard accounting procedure suited our needs and 
based upon general agreement accounting 

objective the Savings Banks’ Auditors and Comptrollers 
Forum initiate discussion accounting methods and principles, 
and develop therefrom the ideas advantage the institutions. 
appeared proper, therefore, that undertake the development 
manual which would provide for uniformity practice and procedure 
savings bank accounting and auditing. 

its broad outline, the Manual attempts provide method 
treatment suitable for both the large and small institution, and 
the opinion that affords basis for improvement the field 
savings bank 

Copies the ‘‘Manual Uniform Accounting and Auditing Pro- 
Part may obtained from the office the Savings Banks 
Association the State New York, 110 East 42nd Street, New York 
City, $3.00 per copy. 


